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PETITION. 


To  the  Honorable  the  Senate  of  the  General  Assembly  of  the  Common 

wealth  of  Pennsylvania : 

The  petition  and  complaint  of  the  undersigned  respectfully  show :  That 
they  are  citizens  and  qualified  electors  of  the  First  Senatorial  district  of 
said  Commonwealth,  and  that  a  special  election  was  held  therein,  on  the 
third  Tuesday  of  December,  A.  D.  1870,  and  that  they  voted  at  the  said 
special  election  therein,  for  the  office  of  Senator. 

Your  petitioners  further  show:  That  it  has  been  returned  that  at  said 
election  Robert  P.  Dechert  received  fourteen  thousand  one  hundred  and 
eighty -seven  [14,181]  votes  for  the  office  of  Senator  for  the  First  Senatorial 
district  aforesaid,  and  that  Joseph  R.  Lyndall  received  twelve  thousand 
eight  hundred  and  eighty-six  [12,886]  votes  for  the  said  office;  and  that 
the  said  Robert  P.  Dechert  has  been  returned  as  elected  thereto,  by  a 
majority  of  one  thousand  three  hundred  and  one  [1,301]  votes,  which  }rour 
petitioners  charge  to  be  a  false  return,  and  undue  election  of  the  said 
Robert  P.  Dechert,  and  they  contest  his  right  to  the  said  office  of  Senator 
for  the  First  Senatorial  district  of  Pennsylvania.  That  the  said  election, 
and  the  said  return  of  the  said  Robert  P.  Dechert  is  false,  fraudulent  and 
untrue,  in  this : 

That  at  the  said  general  election,  two  candidates  for  the  office  of  Senator 
aforesaid,  were  voted  for,  to  wit:  The  said  Robert  P.  Dechert,  who  was 
unduly  returned  as  having  received  for  the  said  office,  fourteen  thousand 
one  hundred  and  eighty-seven  [14,187]  votes,  and  the  said  Joseph  R.  Lyn¬ 
dall,  who  was  returned  as  having  received  twelve  thousand  eight  hundred 
and  eighty -six  votes  for  the  said  office.  Whereas  your  petitioners  allege, 
charge  and  verily  believe,  that  the  said  Robert  P.  Dechert  received  not 
more  than  twelve  thousand  six  hundred  and  twenty  votes,  and  that  the 
said  Joseph  R.  Lyndall  received  at  least  twelve  thousand  eight  hundred 
and  eightj’-six  votes  for  said  office  ;  whereby  your  petitioners  allege,  charge 
and  believe,  that  the  said  Joseph  R.  Lyndall  has  received  the  highest  num¬ 
ber  of  votes  for  said  office,  to  wit :  At  least  two  hundred  and  sixty-six  votes 
more  than  the  said  Robert  P.  Dechert,  whereby  the  said  Joseph  R.  Lyn¬ 
dall  is  elected  to  the  said  office  of  Senator  aforesaid,  and  should  have  been 
so  returned.  And  your  petitioners  specify  more  particularly  the  follow¬ 
ing  grounds  of  contest : 

That  in  the  Ninth  division  of  the  Second  ward  of  said  city,  the  election 
officers  of  said  division  received  the  votes  of  persons,  to  the  number  of 
fifty- two  and  upwards,  for  the  office  of  Senator  aforesaid,  which  were  taken 
and  counted  in  the  general  return  for  Robert  P.  Dechert  for  said  office, 
none  of  whom  were  qualified  electors  in  said  division. 

That  in  the  Tenth  division  of  the  Second  ward  of  said  city,  the  election 
officers  of  said  division  received  the  votes  of  persons,  to  the  number  of 
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sixty-five  ancl  upwards,  for  the  office  of  Senator,  which  were  taken  and 
counted  in  the  general  return  for  Robert  P.  Dechert  for  said  office,  none 
of  whom  were  qualified  electors  in  said  division. 

That  in  the  Eleventh  division  of  the  Second  ward  of  said  city,  the  elec¬ 
tion  officers  of  said  division  received  the  votes  of  persons,  to  the  number 
of  sixty  and  upwards,  for  the  office  of  Senator,  which  were  taken  and  counted 
in  the  general  return  for  Robert  P.  Dechert  for  said  office,  none  of  whom 
were  qualified  electors  in  said  division. 

That  in  the  Thirteenth  division  of  the  Second  ward  of  said  city,  the 
election  officers  of  said  division  received  the  votes  of  persons,  to  the  num¬ 
ber  of  one  hundred  and  eighty  and  upwards,  for  the  office  of  Senator, 
which  were  taken  and  counted  in  the  general  return  for  Robert  P.  Decliert 
for  said  office,  none  of  whom  were  qualified  electors  in  said  division. 

That  in  the  Fifteenth  division  of  the  Second  ward  of  said  city,  the  elec¬ 
tion  officers  of  said  division  received  the  votes  of  persons,  to  the  number 
of  fifty  and  upwards,  for  the  office  of  Senator,  which  were  taken  and  counted 
in  the  general  return  for  Robert  P.  Dechert  for  said  office,  none  of  whom 
were  qualified  electors  in  said  division. 

That  in  the  Third  division  of  the  Third  ward  of  said  city,  the  election 
officers  of  said  division  received  the  votes  of  persons,  to  the  number  of 
twenty  and  upwards,  for  the  office  of  Senator,  which  were  taken  and  counted 
in  the  general  return  for  Robert  P.  Dechert  for  Senator,  none  of  whom 
were  qualified  electors  in  said  division. 

That  in  the  Sixth  division  of  the  Third  ward  of  said  city,  the  election 
officers  of  said  division  received  the  votes  of  persons, to  the  number  of  forty- 
three  and  upwards,  for  the  office  of  Senator,  which  were  taken  and  counted 
in  the  general  return  for  Robert  P.  Dechert  for  said  office,  none  of  whom 
were  qualified  electors  in  said  division. 

That  in  the  Seventh  division  of  the  Third  ward  of  said  cityq  the  election 
officers  of  said  division  received  the  A'otes  of  persons,  to  the  number  of  one 
hundred  and  twenty  and  upwards,  for  the  office  of  Senator,  which  were 
taken  and  counted  m  the  general  return  for  Robert  P.  Dechert  for  said 
office,  none  of  whom  were  qualified  electors  in  said  division. 

That  in  the  Tenth  division  of  the  Third  ward  of  said  city,  the  election 
officers  of  said  division  received  the  votes  of  persons,  to  the  number  of 
ninety  and  upwards,  for  the  office  of  Senator,  which  were  taken  and  counted 
in  the  general  return  for  Robert  P.  Dechert  for  Senator,  none  of  whom 
were  qualified  electors  in  said  division. 

That  in  the  First  division  of  the  Fourth  ward  of  said  cityq  the  election 
officers  of  said  division  received  the  votes  of  persons,  to  the  number  of  one 
hundred  and  three  (103)  and  upwards,  for  the  office  of  Senator,  which  were 
taken  and  counted  in  the  general  return  for  Robert  P.  Dechert  for  said 
office,  none  of  whom  were  qualified  electors  in  said  division. 

That  in  the  Fifth  division  of  the  Fourth  ward  of  said  city,  the  election 
officers  of  said  division  received  the  votes  of  persons,  to  the  number  of 
seventy-five  votes  and  upwards,  for  the  office  of  Senator,  which  were  taken 
and  counted  in  the  general  return  for  Robert  P.  Dechert  for  said  office, 
none  of  whom  were  qualified  electors  in  said  division. 

That  in  the  Sixth  division  of  the  Fourth  ward  of  said  city,  the  election 
officers  of  said  division  received  the  votes  of  persons,  to  the  number  of  one 
hundred  and  thirty  votes  and  upwards,  for  the  office  of  Senator,  which  were 
taken  and  counted  in  the  general  return  for  Robert  P.  Dechert  for  said 
office,  none  of  whom  were  qualified  electors  in  said  division. 

That  in  the  Seventh  division  of  the  Fourth  ward  of  said  city,  the  elec¬ 
tion  officers  of  said  division  received  the  votes  of  persons,  to  the  number 
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of  one  hundred  and  seventy  (110)  and  upwards,  for  the  office  of  Senator, 
which  were  taken  and  counted  in  the  general  return  for  Robert  P.  Dechert 
for  said  office,  none  of  whom  were  qualified  electors  in  said  division. 

That  in  the  Eighth  division  of  the  Fourth  ward  of  said  city,  the  election 
officers  of  said  division  received  the  votes  of  persons,  to  the  number  of  three 
hundred  and  ten  (310)  and  upwards,  for  the  office  of  Senator,  which  were 
taken  and  counted  in  the  general  return  for  Robert  P.  Dechert  for  said  office, 
none  of  whom  were  qualified  electors  in  said  division. 

That  in  the  First  division  of  the  Eighth  ward  of  said  city,  the  election 
officers  of  said  division  received  the  votes  of  persons,  to  the  number  of 
seventy -eight  and  upwards,  for  the  office  of  Senator,  which  were  taken  and 
counted  in  the  general  return  for  Robert  P.  Dechert  for  said  office,  none  of 
whom  were  qualified  electors  in  said  division. 

That  in  the  Fourth  division  of  the  Eighth  ward  of  said  city,  the  election 
officers  of  said  division  received  the  votes  of  persons,  to  the  number  of 
twenty -one  and  upwards,  for  the  office  of  Senator,  which  were  taken  and 
counted  in  the  general  return  for  Robert  P.  Dechert  for  said  office,  none  of 
whom  were  qualified  electors  in  said  division. 

And  your  petitioners  further  represent  and  charge  that  at  the  election 
held  in  the  Thirteenth  election  division  of  the  Second  ward  of  the  said  city, 
the  election  officers  of  said  division  fraudulently  conducted  and  carried  on 
said  election  with  a  wilful  disregard  of  all  requirements  of  the  laws  regu¬ 
lating  elections,  by  means  of  which  only  the  true  votes  and  will  of  the  peo¬ 
ple  could  be  ascertained  in  said  division.  And  your  petitioners  specify 
that  the  said  election  was  conducted  in  the  following  manner,  to  wit:  The 
election  officers  in  said  division  falsely  and  fraudulently  permitted  and  suf¬ 
fered  a  large  number  of  voters,  not  qualified  voters  of  said  division,  oo 
vote  at  said  election,  to  the  number  of  sixty-three  votes  and  upwards, 
whose  votes  were  taken  and  counted  in  the  general  return  for  Robert  P. 
Dechert  for  said  office  of  Senator,  whose  names  were  not  on  the  list  fur¬ 
nished  b}'  the  city7-  commissioners  to  the  election  officers,  without  requiring 
or  receiving  proof  of  the  qualifications  of  said  voters,  and  without  requir¬ 
ing  or  receiving  proof  by  a  qualified  elector  of  the  residence  in  said  division 
of  said  voters,  and  without  adding  the  names  of  said  voters,  with  the  names 
of  the  persons  making  proof,  to  the  list  furnished  bj7  the  city  commissioners. 

They  falsely  and  fraudulent^7  permitted  a  large  number  of  persons,  to 
the  number  of  one  hundred  and  forty-niue  (149)  votes  and  upwards,  not 
qualified  to  vote  in  said  division,  whose  votes  were  taken  and  counted  in 
the  general  return  for  Robert  P.  Dechert  for  the  said  office  of  Senator,  as 
aforesaid,  whose  names  are  to  your  petitioners  unknown,  who  voted  in  the 
names  of  those  who  were  upon  the  list  furnished  by  the  city  commissioners 
to  the  election  officers  of  said  division. 

They  falsely  and  fraudulently  neglected  and  refused  to  mark  the  lefter 
“V”  opposite  the  names  of  all  the  voters  on  the  list,  furnished  by  the  city 
commissioners  aforesaid,  who  voted  in  said  division,  thereby  neglecting  to 
make  the  record  required  by  law  of  the  names  and  residences  of  those  who 
voted. 

They  fraudulently  refused  to  receive  proofs  or  inquire  into  the  qualifica¬ 
tions  of  voters,  whose  right  to  vote  was  legally  challenged. 

They  falsely  and  fraudulently  received  the  votes  of  non-residents  of  said 
election  division,  not  qualified  voters  therein,  at  said  election. 

That  all  said  acts  were  done  and  committed  with  the  intent  and  purpose 
of  holding  an  undue  election,  and  with  the  desire  to  prevent  an  honest  ex¬ 
pression  of  the  popular  will  at  said  election,  and  a  true  ascertainment  of 
the  real  votes  of  the  qualified  voters  residing  in  said  division,  who  voted  at 
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said  election  ;  and  that  in  pursuance  of  said  conduct  on  the  part  of  the 
election  officers,  and  the  wicked  and  evil  disposed  persons  who  aided  and 
abetted  them  in  their  nefarious  designs,  the  popular  will  of  the  voters  in 
said  division  was  not  ascertained,  but  was  defeated  ;  and  your  petitioners 
thereby  charge  that  the  said  election  so  held  in  said  division  was  false, 
fraudulent,  undue  and  void,  and  the  return  thereof  false,  and  should  be 
stricken  from  the  general  return,  and  be  wholly  disregarded. 

That  at  said  election  in  said  division  the  returns  of  votes  received,  taken 
and  counted  in  the  general  return  for  Senator  of  the  First  Senatorial  dis¬ 


trict  aforesaid,  was 

For  Robert  P.  Dechert . .  511  votes. 

“  Joseph  R.  Lyndall .  46  “ 


And  your  petitioners  further  represent  and  charge,  that  at  the  election 
held  in  the  Seventh  election  division  of  the  Third  ward  of  the  said  cit}*, 
the  election  officers  of  said  division  fraudulently  conducted  and  carried  on 
said  election  with  a  wilful  disregard  of  all  requirements  of  the  laws  regu¬ 
lating  elections,  by  means  of  which  oidy  the  true  votes  and  will  of  the 
people  could  be  ascertained  in  said  division.  And  your  petitioners  specify 
that  the  said  election  was  conducted  in  the  following  manner,  to  wit :  The 
election  officers  in  said  division  falsely  and  fraudulently  permitted  and 
suffered  a  large  number  of  voters,  not  qualified  voters  of  said  division,  to 
vote  at  said  election,  to  the  number  of  seventy-four  and  upwards,  whose 
votes  were  taken  and  counted  in  the  general  return  for  Robert  P.  Pechert 
for  said  office  of  Senator,  whose  names  were  not  on  the  list  furnished  by 
the  city  commissioners  to  the  election  officers,  without  requiring  or  receiv¬ 
ing  proof  of  the  qualifications  of  said  voters,  and  without  requiring  or  re¬ 
ceiving  proof  by  a  qualified  elector  of  the  residence  in  said  division  of  said 
voters,  and  without  adding  the  names  of  said  voters  with  the  names  of  the 
persons  making  proof  to  the  list  furnished  bjr  the  city  commissioners. 

They  falsely  and  fraudulently  permitted  a  large  number  of  persons,  to 
the  number  of  one  hundred  and  twenty  [120]  and  upwards,  not  qualified 
to  vote  in  said  division,  whose  votes  were  taken  and  counted  in  the  general 
return  for  Robert  P.  Dechert  for  the  said  office  of  Senator  as  aforesaid, 
whose  names  are  to  your  petitioners  unknown,  who  voted  in  the  names  of 
those  who  were  upon  the  list  furnished  by  the  city  commissioners  to  the 
election  officers  of  said  division. 

They  falsely  and  fraudulently  neglected  and  refused  to  mark  the  letter 
t:  Y  ”  opposite  the  names  of  all  the  voters  on  the  list  furnished  by  the  city 
commissioners  aforesaid,  who  voted  in  said  division,  thereby  neglecting  to 
make  the  record  required  by  law  of  the  names  and  residences  of  those  who 
voted. 

They  fraudulently  refused  to  receive  proofs  or  inquire  into  the  qualifica¬ 
tions  of  voters,  whose  right  to  vote  was  legally  challenged. 

They  falsely  and  fraudulently  received  the  votes  of  non-residents  of  said 
election  division,  not  qualified  voters  therein,  at  saicl  election. 

That  all  said  acts  were  done  and  committed  with  the  intent  and  purpose 
of  holding  an  undue  election,  and  with  the  desire  to  prevent  an  honest  ex¬ 
pression  of  the  popular  wall  at  said  election,  and  a  true  ascertainment  of 
the  real  votes  of  the  qualified  voters  residing  in  said  division  who  voted  at 
said  election  ;  and  that  in  pursuance  of  said  conduct  on  the  part  of  the 
election  officers,  and  the  wicked  and  evil  disposed  persons  who  aided  and 
abetted  them  in  their  nefarious  designs,  the  popular  wull  of  the  voters  in 
said  division  was  not  ascertained,  but  was  defeated  ;  and  your  petitioners 
thereby  charge  that  the  said  election  so  held  in  said  division  was  false, 
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fraudulent,  undue  and  void,  and  the  return  thereof  false,  and  should  be 
stricken  from  the  general  return,  and  be  wholly  disregarded. 

That  at  said  election  in  said  division,  the  returns  of  votes  received,  taken 
and  counted  in  the  general  return  for  Senator  of  the  First  Senatorial  dis¬ 


trict  aforesaid,  was : 

For  Robert  P.  Dechert .  281  votes. 

“  Joseph  R.  Lyndall .  40  “ 


And  your  petitioners  further  represent  and  charge,  that  at  the  election 
held  in  the  Tenth  election  division  of  the  Third  ward  of  the  said  city,  the 
election  officers  of  said  division  fraudulently  conducted  and  carried  on  said 
election  with  a  wilful  disregard  of  all  requirements  of  the  laws  regulating 
elections,  by  means  of  which  only  the  true  votes  and  will  of  the  people  could 
be  ascertained  in  said  division.  And  your  petitioners  specify  that  the  said 
election  was  conducted  in  the  following  manner,  to  wit :  The  election  officers 
in  said  division  falsely  and  fraudulently  permitted  and  suffered  a  large  num¬ 
ber  of  voters,  not  qualified  voters  of  said  division,  to  vote  at  said  election, 
to  the  number  of  six  and  upwards,  whose  votes  were  taken  and  counted  in 
the  general  return  for  Robert  P.  Dechert  for  said  office  of  Senator,  whose 
names  were  not  on  the  list  furnished  by  the  city  commissioners  to  the  elec¬ 
tion  officers,  without  requiring  or  receiving  proof  of  the  qualifications  of 
said  voters,  and  without  requiring  or  receiving  proof  by  a  qualified  elector 
of  the  residence  in  said  division  of  said  voters,  and  without  adding  the 
names  of  said  voters,  with  the  names  of  the  persons  making  proof,  to  the 
list  furnished  by  the  city  commissioners. 

They  falsely  and  fraudulently  permitted  a  large  number  of  persons,  to 
the  number  of  eighty-four  (84)  and  upwards,  not  qualified  to  vote  in  said 
division,  whose  votes  were  taken  and  counted  in  the  general  return  for 
Robert  P.  Dechert  for  the  said  office  of  Senator,  as  aforesaid,  whose  names 
are  to  j'our  petitioners  unknown,  who  voted  in  the  names  of  those  who 
were  upon  the  list  furnished  by  the  city  commissioners  to  the  election  officers 
of  said  division. 

They  falsely  and  fraudulently  neglected  and  refused  to  mark  the  letter 
“V”  opposite  the  names  of  all  the  voters  on  the  list  furnished  by  the  city 
commissioners  aforesaid,  who  voted  in  said  division,  thereby  neglecting  to 
make  the  record  required  by  law  of  the  names  and  residences  of  those  who 
voted. 

They  fraudulently  refused  to  receive  proofs  or  inquire  into  the  qualifica¬ 
tions  of  voters,  whose  right  to  vote  was  legally  challenged. 

They  falsely  and  fraudulently  received  the  Arotes  of  non-residents  of  said 
election  division,  not  qualified  voters  therein,  at  said  election. 

That  all  said  acts  were  done  and  committed  with  the  intent  and  purpose 
of  holding  an  undue  election,  and  with  the  desire  to  prevent  an  honest  ex¬ 
pression  of  the  popular  will  at  said  election,  and  a  true  ascertainment  of 
the  real  votes  of  the  qualified  voters  residing  in  said  division  who  voted  at 
said  election  ;  and  that  in  pursuance  of  said  conduct  on  the  part  of  the  elec¬ 
tion  officers,  and  the  wicked  and  evil  disposed  persons  who  aided  and  abetted 
them  in  their  nefarious  designs,  the  popular  will  of  the  voters  in  said  di¬ 
vision  was  not  ascertained,  but  was  defeated  ;  and  your  petitioners  thereby 
charge  that  the  said  election  so  held  in  said  division  was  false,  fraudulent, 
undue  and  void,  and  the  return  thereof  false,  and  should  be  stricken  from 
the  general  return,  and  be  wholly  disregarded. 

That  at  said  election  in  said  division  the  returns  of  votes  received,  taken 
and  counted  in  the  general  return  for  Senator  of  the  First  Senatorial  dis¬ 
trict  aforesaid,  was 
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For  Robert  P:  Dechert. . . . .  304  rotes. 

“  Joseph  R.  Lyndall .  94  “ 


And  your  petitioners  further  represent  and  charge,  that  at  the  election 
held  in  the  Sixth  election  division  of  the  Fourth  ward  of  the  said  city,  the 
election  officers  of  said  division  fraudulently  conducted  and  carried  on  said 
election  with  a  wilful  disregard  of  all  requirements  of  the  laws  regulating 
elections,  by  means  of  which  only  the  true  votes  and  will  of  the  people 
could  be  ascertained  in  said  division.  And  j  our  petitioners  specify  that 
the  said  election  was  conducted  in  the  following  manner,  to  wit :  The  elec¬ 
tion  officers  in  said  division  falsely  and  fraudulently  permitted  and  suffered 
a  large  number  of  voters,  not  qualified  voters  of  said  division,  to  vote  at 
said  election,  to  the  number  of  sixteen  votes  and  upwards,  whose  votes 
were  taken  and  counted  in  the  general  return  for  for  said 

office  of  Senator,  whose  names  were  not  on  the  list  furnished  by  the  city 
commissioners  to  the  election  officers,  without  requiring  or  receiving  proof 
of  the  qualifications  of  said  voters,  and  without  requiring  or  receiving  proof, 
by  a  qualified  elector,  of  the  residence  in  said  division  of  said  voters,  and 
without  adding  the  names  of  said  voters,  with  the  names  of  the  persons 
making  proof,  to  the  list  furnished  by  the  city  commissioners. 

They  falsely  and  fraudulently  permitted  a  large  number  of  persons,  to 
the  number  of  one  hundred  and  fourteen  (114)  and  upwards,  not  qualified 
to  vote  in  said  division,  whose  votes  were  taken  and  counted  in  the  general 
return  for  Robert  P.  Dechert  for  the  said  office  of  Senator,  as  aforesaid, 
whose  names  are  to  your  petitioners  unknown,  who  voted  in  the  names  of 
those  who  were  upon  the  list  furnished  by  the  city  commissioners  to  the 
election  officers  of  said  division. 

They  falsely  and  fraudulently  neglected  and  refused  to  mark  the  letter 
“Y”  opposite  the  names  of  all  the  voters  on  the  list  furnished  by  the  city 
commissioners  aforesaid,  who  voted  in  said  division,  thereby  neglecting  to 
make  the  record  required  by  law  of  the  names  and  residences  of  those  who 
voted. 

The}7,  fraudulently  refused  to  receive  proofs  or  inquire  into  the  qualifica¬ 
tions  of  voters,  whose  right  to  A'ote  was  legalty  challenged. 

They  falsely  and  fraudulently  received  the  votes  of  non-residents  of  said 
election  division,  not  qualified  voters  therein,  at  said  election. 

That  all  said  acts  were  clone  and  committed  with  the  intent  and  purpose 
of  holding  an  undue  election,  and  with  the  desire  to  prevent  an  honest  ex¬ 
pression  of  the  popular  will  at  said  election,  and  a  true  ascertainment  of 
the  real  votes  of  the  qualified  voters  residing  in  said  division  who  voted  at 
said  election;  and  that  in  pursuance  of  said  conduct  on  the  part  of  the 
election  officers,  and  the  wicked  and  evil-disposed  persons  who  aided  and 
abetted  them  in  their  nefarious  designs,  the  popular  will  of  the  voters  in 
said  division  was  not  ascertained,  but  was  defeated  ;  and  your  petitioners 
thereby  charge  that  the  said  election  so  held  in  said  division  was  false, 
fraudulent,  undue  and  void,  and  the  return  tliereef  false,  and  should  be 
stricken  from  the  general  return,  and  be  wholly  disregarded. 

That  at  said  election  in  said  division  the  returns  of  votes  received,  taken 
and  counted  in  the  general  return  for  Senator  of  the  First  Senatorial  dis¬ 


trict  aforesaid,  was 

For  Robert  P.  Dechert  .  311  votes. 

“  Joseph  R.  Lyndall .  54  “ 


And  your  petitioners  further  represent  and  charge,  that  at  the  election 
held  in  the  Seventh  election  division  of  the  Fourth  ward  of  the  said  city,  the 
election  officers  of  said  division  fraudulently  conducted  and  carried  on  said 
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election  with  a  wilful  disregard  of  all  requirements  of  the  laws  regulating 
elections,  by  means  of  which  only  the  true  votes  and  will  of  the  people 
could  be  ascertained  in  said  division.  And  your  petitioners  specify  that 
the  said  election  w*as  conducted  in  the  following  manner,  to  wit :  The  elec¬ 
tion  officers  in  said  division  falsely  and  fraudulently  permitted  and  suffered 
a  large  number  of  voters,  not  qualified  voters  of  said  division,  to  vote  at 
said  election,  to  the  number  of  seventy-five  and  upwards,  wffiose  votes  were 
taken  and  counted  in  the  general  return  for  Robert  P.  Dechert  for  said 
office  of  Senator,  whose  names  were  not  on  the  list  furnished  by  the  city 
conmissioners  to  the  election  officers,  without  requiring  or  receiving  proof 
of  the  qualifications  of  said  voters,  and  without  requiring  or  receiving  proof, 
by  a  qualified  elector,  of  the  residence  in  said  division  of  said  voters,  and 
without  adding  the  names  of  said  voters,  with  the  names  of  the  persons 
making  proof,  to  the  list  furnished  by  the  city  commissioners. 

They  falsely  and  fraudulently  permitted  a  large  number  of  persons,  to 
the  number  of  one  hundred  and  seventy  and  upwards,  not  qualified  to  vote 
in  said  division,  whose  votes  were  taken  and  counted  in  the  general  return 
for  Robert  P.  Dechert  for  the  said  office  of  Senator,  as  aforesaid,  whose 
names  are  to  your  petitioners  unknown,  who  voted  in  the  names  of  those 
who  were  upon  the  list  furnished  by  the  city  commissioners  to  the  election 
officers  of  said  division. 

They  falsely  and  fraudulently  neglected  and  refused  to  mark  the  letter 
“V”  opposite  the  names  of  all  the  voters  on  the  list  furnished  by  the  city 
commissioners  aforesaid,  who  voted  in  said  division,  thereby  neglecting  to 
make  the  record  required  by  law  of  the  names  and  residences  of  those  who 
voted. 

They  fraudulently  refused  to  receive  proofs  or  inquire  into  the  qualifica¬ 
tions  of  voters,  whose  right  to  vote  was  legally  challenged. 

They  falsely  and  fraudulently  received  the  votes  of  non-residents  of  said 
election  division,  not  qualified  voters  therein,  at  said  election. 

That  all  said  acts  were  done  and  committed  with  the  intent  and  purpose 
of  holding  an  undue  election,  and  with  the  desire  to  prevent  an  honest  ex¬ 
pression  of  the  popular  will  at  said  election,  and  a  true  ascertainment  of 
the  real  votes  of  the  qualified  voters  residing  in  said  division  who  voted  at 
said  election ;  and  that  in  pursuance  of  said  conduct  on  the  part  of  the 
election  officers,  and  the  wicked  and  evil-disposed  persons  who  aided  and 
abetted  them  in  their  nefarious  designs,  the  popular  will  of  the  voters  in 
said  division  was  not  ascertained,  but  was  defeated ;  and  your  petitioners 
thereby  charge  that  the  said  election  so  held  in  said  division  was  false, 
fraudulent,  undue  and  void,  and  the  return  thereof  false,  and  should  be 
stricken  from  the  general  return,  and  be  wholly  disregarded. 

That  at  said  election  in  said  division  the  returns  of  votes  received,  taken 
and  counted  in  the  general  return  for  Senator  of  the  First  Senatorial  dis¬ 
trict  aforesaid,  was 


For  Robert  P.  Dechert .  469  votes. 

“  Joseph  R.  Lyndall .  12  “ 


And  your  petitioners  further  represent  and  charge,  that  at  the  election 
held  in  the  Eighth  election  division  of  the  Fourth  ward  of  the  said  city, 
the  election  officers  of  said  division  fraudulently  conducted  and  carried  on 
said  election  with  a  wilful  disregard  of  all  requirements  of  the  laws  regu¬ 
lating  elections,  by  means  of  which  onl}-  the  true  votes  and  will  of  the  peo¬ 
ple  could  be  ascertained  in  said  division.  And  your  petitioners  specify 
that  the  said  election  was  conducted  in  the  following  manner,  to  wit :  The 
election  officers  in  said  division  falsely  and  fraudulently  permitted  and 
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suffered  a  large  number  of  voters,  not  qualified  voters  of  said  division,  to 
vote  at  said  election,  to  the  number  of  eighty-nine  [89]  and  upwards, 
whose  votes  were  taken  and  counted  in  the  general  return  for  Robert  P. 
Decliert  for  said  olfice  of  Senator,  whose  names  were  not  on  the  list  fur¬ 
nished  by  the  city  commissioners  to  the  election  officers,  without  requiring 
or  receiving  proof  of  the  qualifications  of  said  voters,  and  without  requiring 
or  receiving  proof  by  a  qualified  elector  of  the  residence  in  said  division  of 
said  voters,  and  without  adding  the  names  of  said  voters  with  the  names 
of  the  persons  making  proof  to  the  list  furnished  by  the  city  commissioners. 

They  falsely  and  fraudulently  permitted  a  large  number  of  persons,  to 
the  number  of  two  hundred  and  twenty-one  [221]  and  upwards,  not  quali¬ 
fied  to  vote  in  said  division,  whose  votes  were  taken  and  counted  in  the 
general  return  for  Robert  P.  Dechert  for  the  said  office  of  Senator  as 
aforesaid,  whose  names  are  to  your  petitioners  unknown,  who  voted  in  the 
names  of  those  who  were  upon  the  list  furnished  by  the  city  commissioners 
to  the  election  officers  of  said  division. 

The}"  falsely  and  fraudulently  neglected  and  refused  to  mark  the  letter 
“  Y  ”  opposite  the  names  of  all  the  voters  on  the  list  furnished  by  the  city 
commissioners  aforesaid,  who  voted  in  said  division,  thereby  neglecting  to 
make  the  record  required  by  law  of  the  names  and  residences  of  those  who 
voted. 

They  fraudulently  refused  to  receive  proofs  or  inquire  into  the  qualifica¬ 
tions  of  voters,  whose  right  to  vote  was  legally  challenged. 

They  falsely  and  fraudulently  received  the  votes  of  non-residents  of  said 
election  division,  not  qualified  voters  therein,  at  said  election. 

That  all  said  acts  were  done  and  committed  with  the  intent  and  purpose 
of  holding  an  undue  election,  and  with  the  desire  to  prevent  an  honest  ex¬ 
pression  of  the  popular  will  at  said  election,  and  a  true  ascertainment  of 
the  real  votes  of  the  qualified  voters  residing  in  said  division  who  voted 
at  said  election  ;  and  that  in  pursuance  of  said  conduct  on  the  part  of  the 
election  officers,  and  the  wicked  and  evil  disposed  persons  who  aided  and 
abetted  them  in  their  nefarious  designs,  the  popular  will  of  the  voters  in 
said  division  was  not  ascertained,  but  was  defeated  ;  and  your  petitioners 
thereby  charge  that  the  said  election  so  held  in  said  division  was  false, 
fraudulent,  undue  and  void,  and  the  return  thereof  false,  and  should  be 
stricken  from  the  general  return,  and  be  wholly  disregarded. 

That  at  said  election  in  said  division,  the  returns  of  votes  received,  taken 
and  counted  in  the  general  return  for  Senator  of  the  First  Senatorial  dis¬ 


trict  aforesaid,  was 

For  Robert  P.  Dechert .  615  votes. 

“  Joseph  R.  Lyndall .  56  “ 


And  your  petitioners  further  represent  and  charge,  that  a  conspiracy 
was  formed  in  said  First  Senatorial  district  to  elect  the  said  Robert  P. 
Dechart  by  fraud,  by  obtaining  a  large  number  of  lawless  men,  of  desperate 
character,  to  go  from  poll  to  poll  in  the  several  election  divisions  in  said 
district,  and  vote  repeatedly  for  Robert  P.  Dechert  for  Senator.  That  in 
pursuance  of  the  said  conspiracy,  large  numbers  of  men  of  bad  character 
and  of  evil  name  and  fame,  did  repeatedly  vote  at  the  said  election  for 
Robert  P.  Dechert,  in  the  following  named  several  divisions :  Ninth, 
Tenth,  Eleventh,  Thirteenth  and  Fifteenth  divisions  of  the  Second  ward 
of  the  said  city  ;  the  Third,  Sixth,  Seventh  and  Tenth  divisions  of  the 
Third  ward  of  the  said  city  ;  the  First,  Fifth,  Sixth,  Seventh  and  Eighth 
divisions  of  the  Fourth  ward  of  said  city,  and  the  First  and  Fourth  di¬ 
visions  of  the  Eighth  ward  of  said  chy. 

That  said  repeaters  were  allowed  perfect  immunity  in  their  nefarious 
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conduct  by  the  officers  of  the  police  force  of  the  city  of  Philadelphia,  who 
connived  at  their  designs  and  refused  to  arrest  them,  although  frequently 
called  upon  by  citizens  to  do  so  ;  and  that  said  illegal  voting  was  done 
under  the  sanction  and  protection  of  the  police  force  of  said  citj\ 

That  by  reason  of  said  conspiracy,  and  the  protection  to  its  operators 
afforded  by  the  police  force  of  said  city,  more  than  two  thousand  fraudulent 
votes  were  polled  at  said  election  by  persons  not  qualified  to  vote,  which 
were  taken  and  counted  in  the  general  return  for  said  Robert  P.  Dechert 
for  Senator. 

Wherefore  }7our  petitioners  show,  that  at  the  said  election,  and  by  the 
means  aforesaid,  Joseph  R.  Lyndall  has  been  duly  elected  Senator,  having 
received  more  votes  than  were  given  for  Robert  P.  Dechert,  the  return 
candidate,  or  for  any  person  for  said  office,  and  that  therefore  the  election 
was  undue  and  the  return  false,  in  declaring  and  returning  the  said  Robert 
P.  Dechert  as  duly  elected  to  the  said  office. 

Your  petitioners  therefore  pray,  that  your  honorable  body  will  appoint 
a  suitable  time  for  hearing  this  complaint,  and  make  such  order  as  ina}*  be 
necessary  to  exhibit  the  aforesaid  undue  and  false  return — that  you  wilP 
order,  decree  and  adjudge  the  said  return  of  the  said  Robert  P.  Dechert 
to  the  office  of  Senator  aforesaid,  to  be  false,  and  that  the  said  Joseph  R. 
Lyndall  was  at  said  election  duly  and  legally  elected  to  said  office  ;  and 
that  }'our  honors  will  take  such  other  action  in  the  premises  as  you  may 
deem  fit,  and  as  in  duty  bound  they  will  ever  pray,  &c. 

Charles  H.  Coxe,  416  South  Eleventh  street ;  W.  D.  D.  Dutton,  1402  Wal¬ 
nut  street;  J.  Raymond  Claghorn,  Twenty-first  and  Walnut  streets;  Dun¬ 
can  L.  Buzby,  1703  Walnut  street;  John  L.  Lawson,  1322  Spruce  street; 
Geo.  D.  Wetherill,  1700  Walnut  street;  C.  S.  Williamson,  1310  Walnut 
street;  J.  C.  Giller,  1333  South  Broad  street;  Harry  O’Neil,  1935  South 
street;  Wm.  R.  Thomas,  245  Greenwich  street;  J.  Dorsey  Ash,  1911  Lom¬ 
bard  street;  Joseph  Roberts,  2020  Sansom  street;  Wm.  H.  Rauch,  612 
Morris  street;  James  Devine,  1719  Fitzwater  street;  Wm.  C.  Barnes,  1438 
South  Fifth  street;  J.  Stewart, 414  South  Fifteenth  street;  Geo.  T.  Barns, 
506  South  Eleventh  street;  C.  Frank  Foulacloux,  1022  Federal  street; 
Jas.  L.  Gibbs,  1329  South  Broad  street;  Isaac  G.  Colesberry,  2029  Locust 
street;  Robt.  T.  Gill,  1986  Bainbridge  street  ;  C.  B.  Houseman,  1320  Rod- 
man  street;  D.  W.  Burchard,  1503  Reed  street;  James  T.  Bingham,  906 
Walnut  street;  Charles  II.  Good,  921  Spruce  street;  William  James,  773 
South  Twentieth  street;  John  B.  Bouvier,  228  Greenwich  street;  H.  C. 
Selby.  823  Wharton  street;  James  H.  Watson,  1224  South  Fifth  street; 
James  N.  Thompson,  813  South  Third  street. 

City  and  County  of  'Philadelphia,  ss  : 

Personally  appeared  before  me,  one  of  the  aldermen  in  and  for  the  city 
and  county  of  Philadelphia,  James  H.  Watson,  John  B.  Bouvier,  R.  T.  Gill, 
H.  C.  Selby  and  James  N.  Thompson,  five  of  the  above  named  petitioners, 
who,  being  duly  sworn  according  to  law,  do  depose  and  say  that  the  facts 
set  forth  in  the  foregoing  petition  and  complaint  are  just  and  true,  to  the 
best  of  their  knowledge  and  belief. 

JAMES  II.  WATSON, 
JOHN  B.  BOUVIER, 

R.  T.  GILL, 

H.  C.  SELBY, 

JAMES  N.  THOMPSON. 

Sworn  and  subscribed  before  me,  this^ 

9th  day  of  January,  A.  D.  1870.  ) 

DAVID  BEITLER,  Alderman . 
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Office  of  the  Protlionotary  of  the  Court  of  Common  Pleas  of  the,  City  and 

County  of  Philadelphia. 

I,  Richard  Donagan,  protlionotary  of  the  court  of  common  pleas  for 
the  city  and  county  of  Philadelphia,  do  hereby  certify  that  the  within 
named  petitioners,  viz : 

Charles  H.  Cose,  W.  D.  Dutton,  .1.  Raymond  Claghorn,  Duncan  L.  Buz- 
by,  John  L.  Lawson,  George  D.  Wetherill,  C.  S.  Williamson,  J.  C.  Giller, 
Harry  O’Neill,  William  R.  Thomas,  J.  Dorsey  Ash,  Joseph  Roberts,  Wm. 
H.  Rauch,  James  Devine,  William  C.  Barnes,  J.  Stewart,  George  T.  Barns, 
C.  Frank  Fouladoux,  James  L.  Gibbs,  Isaac  Colesberry,  Robert  T.  Gill, 
C.  B  Houseman,  D.  W.  Burchard.  James  T.  Bingham,  Charles  H.  Good, 
William  James,  John  II.  Bouvier,  II.  C.  Selby,  James  If.  Watson,  James  N. 
Thompson,  are  and  were  duly  qualified  electors  of  the  First  Senatorial  dis¬ 
trict  on  the  third  Tuesday  of  December  last  past. 

In  witness  whereof,  I  have  hereunto  subscribed  my  hand,  and  affixed  the 
seal  of  my  office,  at  Philadelphia,  on  the  9th  day  of  January,  A.  D.  1871. 

.  '  R.  DONAGAN, 

Prothonotary. 

Pennsylvania,  > 

~  -  SS  * 

City  and  County  of  Philadelphia,  j 

I,  Joseph  Allison,  president  of  the  First  judicial  district  of  Pennsyl¬ 
vania,  and  presiding  judge  of  the  court  of  common  pleas,  orphans’  court 
and  court  of  general  quarter  sessions  of  the  peace  for  the  city  and  county 
of  Philadelphia,  do  certify  that  Richard  Donagan,  by  whom  the  annexed 
record,  certificate  and  attestation  were  made  and  given,  and  who  in  his  own 
proper  hand  writing  has  thereunto  subscribed  his  name,  and  affixed  his 
official  seal,  was  at  the  time  of  so  doing  and  now  is  prothonotary  of  the 
court  of  common  pleas  in  and  for  the  city  and  county  of  Philadelphia,  in 
the  Commonwealth  of  Pennsylvania,  duly  commissioned  and  qualified,  to 
all  whose  acts,  as  such,  full  faith  and  credit  are  and  ought  to  be  given,  as 
well  in  courts  of  judicature  as  thereout ;  and  that  the  said  record,  certificate 
and  attestation  are  in  due  form,  and  made  by  the  proper  officer. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  the  9th  day  of  Jan¬ 
uary,  1871. 

JOS.  ALLISON. 

City  and  County  op  Philadelphia,  sa  : 

1,  Richard  Donagan,  prothonotary  of  the  court  of  common  pleas  for  the 
city'  and  county  of  Philadelphia,  do  certify  that  the  Honorable  Joseph  Al¬ 
lison,  by  whom  the  foregoing  attestation  was  made,  and  whose  name  is 
thereto  subscribed,  was  at  the  time  of  making  thereof,  and  still  is,  presi¬ 
dent  of  the  First  judicial  district  of  Pennsylvania,  and  president  judge  of 
the  court  of  common  pleas,  orphans’  court  and  court  of  general  quarter 
sessions  of  the  peace  for  the  city  and  county  of  Philadelphia,  duly  com¬ 
missioned  and  sworn,  to  all  whose  acts,  as  such,  full  faith  and  credit  are 
and  ought  to  be  given,  as  wrell  in  courts  of  justice  as  elsewhere. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal 
of  the  said  court,  the  9th  day  of  January,  1871. 

R.  DONAGAN, 

Prothonotary. 


REPORT. 


Mr.  Buckalew,  from  the  nect  committee  to  whom  was  referred  the  peti¬ 
tion  of  Charles  II.  Cox ,,  and  twenty-nine  other  citizens  of  Philadelphia, 
and  qualified  electors  of  the  First  Senatorial  district,  contesting  the  election 
of  Robert  P.  Dechert,  as  Senator  from  said  district,  made  a  report,  which  was 
read  as  follows,  viz  : 

That  they  have  carefully  considered  the  said  petition,  in  regard  to  its 
regularity  and  sufficiency  for  the  purposes  for  which  it  was  presented,  and 
also  the  regularity  of  the  certificates  attached  thereto.  The  latter  are 
found  to  be  in  due  form  of  law,  and  regular  in  all  respects;  but  the  peti¬ 
tion  itself  is  believed  to  be  open  to  just  objection  in  point  of  law,  because 
it  docs  not  present  adequate  averments  of  an  undue  election  of  the  sitting 
member,  upon  which  a  trial  by  committee  can  be  ordered  by  the  Senate. 

The  general  averments  with  which  the  petition  begins  are  quite  proper 
in  form  as  introductory  to  the  specifications  which  follow,  but  they  cannot 
stand  alone  as  the  subject  matter  upon  which  an  investigation  and  trial 
can  be  had.  Passing,  then,  to  the  particular  specifications  to  which  these 
general  averments  of  an  undue  election  refer,  we  lind  those  specifications 
to  be  properly  divisible  into  two  classes,  with  a  concluding  one  devoted  to 
the  subject  of  an  alleged  conspiracy. 

The  first  sixteen  specifications,  constituting  the  first  class,  are  clearly 
insufficient.  They  aver  only  that  in  certain  election  divisions  of  wards 
the  election  officers  received  a  given  number  of  A’otes  and  upwards  from 
persons  who  were  not  qualified  electors  in  said  divisions,  which  were  taken 
and  counted  in  the  general  return  for  Robert  P.  Dechert. 

No  description  whatever  of  the  illegal  votes  is  given,  nor  of  the  grounds 
on  which  the  illegality  of  their  votes  is  affirmed,  and  the  specifications  are, 
therefore,  defective  and  informal.  Specifications  of  precisely  the  same 
character  as  these  were  held  to  be  invalid  by  the  Senate  election  commit¬ 
tee,  in  the  case  of  Diamond  against  Watt,  determined  at  the  last  session. 
By  that  committee,  after  full  argument,  no  less  than  fifty-four  specifica¬ 
tions  substantially  of  this  form,  were  struck  out  of  Mr.  Diamond’s  peti¬ 
tion,  it  is  believed,  by  the  general  concurrence  of  the  committee.  The 
entry  in  their  journal,  after  noticing  the  motion  made  by  Mr.  Hall  to  strike 
out  the  fifty-four  specifications  of  the  petition,  from  the  fifth  to  the  fifty- 
eighth,  inclusive,  as  being  informal,  reads  as- follow’s: 

“The  motion  to  strike  out  was  argued  by  Mr.  Hall  on  the  part  of  the 
sitting  member,  and  by  Mr.  Cassidy  on  part  of  the  contestant. 

“The  committee  then  retired,  and  after  deliberation,  returned  and  an¬ 
nounced  their  decision  through  their  chairman,  as  follows,  viz  : 

“The  decision  of  the  committee  is,  that  the  fifty-four  specifications,  from 
the  fifth  to  the  fifty-eighth,  inclusive,  being  vague  and  indefinite,  be  stricken 
out;  and  that  the  counsel  for  the  sitting  member  answrer  to  what  remain.” 
(Legislative  Documents,  1870,  p.p.  1061-2.) 

The  committee  by  whom  this  intelligent  and  proper  decision  was  made, 
consisted  of  Senators  Graham,  Lowry,  Miller,  Brooke,  Randall,  Warfel  and 
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Kerr,  the  first  named  being  chairman.  As  an  adjudicated  case,  it  was 
notice  to  all  persons  proposing  to  contest  Senatorial  seats,  of  a  rule  to 
which  they  should  conform  in  preparing  petitions,  and  besides  it  is  of  le¬ 
gitimate  authority,  as  a  precedent  to  the  Senate  itself. 

Besides,  a  former  decision  by  a  Senate  committee  in  the  Chapman  case, 
distinctly  endorsed  by  an  almost  unanimous  vote  of  the  Senate,  is  complete 
upon  the  same  general  question  of  the  insufficiency  of  general  and  vague 
averments  in  a  petition.  That  case  arose  in  1844,  upon  two  petitions  from 
Bucks  county, contesting  the  election  of  Hon.  Henry  Chapman  to  the  Senate. 

The  petition  being  refered  to  a  committee  consisting  of  Mr.  Sterigere,  of 
Montgomery,  Mr.  Darsie,  of  Allegheny,  and  Mr.  Penniman,of  Philadelphia, 
those  gentlemen  made  report  to  the  Senate  on  the  17th  day  of  January, 
1844,  and  in  their  report  stated  the  true  rule  applicable  to  this  question,  in 
the  following  language : 

“In  all  cases  of  contested  elections  on  the  ground  of  illegal  votes,  the 
fact  that  there  were  illegal  votes  given  and  the  places  where  the  same  were 
polled  at  least,  and  perhaps  the  names  of  the  persons  by  whom  such  votes 
were  given,  must  be  complained  of  in  the  petition  and  set  out  or  ‘stated 
therein,’ or  the  petition  cannot  be  acted  on.  This  is  essentially  necessary 
to  enable  the  trying  committee  to  at  once  enter  on  the  examination  of  the 
specific  matters  involved,  otherwise  on  such  petition,  to  do  justice  to  the 
parties,  the  committee  would  be  obliged  to  examine  into  the  qualifications 
of  every  voter  in  the  distinct,  and  into  the  votes  given  by  every  person 
found  not  to  be  duly  qualified,  to  the  great  and  unnecessary  consumption 
of  the  time  of  the  committee,  at  an  immense  and  unnecessary  expense  to 
to  the  people  of  the  counties  liable  to  pay  the  costs,  and  as  the  law  provides 
that  the  duties  of  such  committee ‘shall  not  interfere  with  their  attendance 
in  the  Legislature,  such  investigations  would  in  all  cases  be  necessarily  pro¬ 
longed  for  months,  and  in  many  cases,  as  in  the  case  of  a  member  of  the 
House  chosen  for  one  session,  would  avail  nothing.’  This  construction  im¬ 
poses  no  unreasonable  restrictions  on  persons  desiring  to  contest  elections 
in  good  faith,  and  only  a  proper  restraint  upon  frivolous,  factious  and  merely 
political  pretexts.  If  any  petitioner  knows  of  any  fact  or  illegal  vote  to  sus¬ 
tain  such  complaint,  it  is  easy  to  set  it  out  and  verify  it  b}'  his  oath.  If  he 
has  no  such  knowledge,  he  ought  not  to  be  allowed,  on  mere  conjecture, 
rumor  or  opinion,  to  harrass  the  sitting  member  ;  to  subject  the  Legislature 
to  useless  trouble,  to  the  inteference  of  their  duties,  and  the  people  of  the 
county  to  heavy  expense.  Surely  the  Legislature  could  never  have  con¬ 
templated  such  purposes. 

“The  various  provisions  of  the  act  which  must  all  be  considered  together 
in  placing  a  proper  construction  on  it,  and  the  reason  and  spirit  of  the 
law,  abundantly  sustain  the  construction  given  to  it  by  the  committee.  They 
are  therefore  of  opinion,  that  because  of  the  omission  of  the  petitioners  to 
set  out  the  fact  of  illegal  votes  being  given,  where  given,  and  by  whom 
given,  and  other  facts  on  which  the  application  is  made,  neither  of  the  peti¬ 
tions  can  be  legally  acted  on  by  the  Senate.”  (1  Senate  Journal,  1844,  p. 
88.) 

The  committee,  therefore,  reported  that  the  petitions  were  not  in  due 
form  of  law,  in  connection  with  the  fact  that  an  accompanying  certificate 
was  not  certified  to  by  a  duly  qualified  officer,  and  that  the  Senate  should 
take  no  action  upon  them.  Two  resolutions  accompanied  their  report, 
whLn  were  adopted  by  the  Senate ;  the  first  without  a  division,  and  the 
second  by  a  vote  of  twenty-seven  yeas  to  one  nay. 

If  further  confirmation  of  this  rule  of  law  should  be  required,  it  will  be 
found  in  the  opinion  of  J  udge  King,  in  Sterrett’s  case,  (2  Parsons’s  Select! 
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Equit}’  Cases,  p.p.  513-14,)  in  which  the  reasons  for  the  rule  are  stated 
with  the  usual  force  and  clearness  of  that  eminent  judge. 

Proceeding  next  to  the  concluding  specification,  which  alleges  a  con¬ 
spiracy  in  the  First  Senatorial  district  to  elect  the  sitting  member  by  fraud, 
it  will  be  found  that  it  is  open  to  still  stronger  objection  upon  the  ground 
of  vagueness  and  generality,  than  the  first  sixteen  specifications  already 
examined.  Alleging  a  conspiracy,  it  does  not  allege  who  conspired,  and 
its  general  allegation  that  two  thousand  and  upwards  of  fraudulent  votes 
were  polled,  is  plainly  inconsistent  with  the  opening  averments  of  the 
petition.  It  does  not  describe  the  persons  who  are  alleged  to  have  given 
fraudulent  votes,  except  that  they  were  persons  of  lawless  and  desperate 
character;  nor  does  it  even  fix  the  number  of  such  votes  in  any  election 
division.  In  short,  it  is  less  precise  than  the  specifications  before  men¬ 
tioned,  and  gives,  if  possible,  less  information  of  the  matter  of  complaint 
and  of  the  issue  to  be  tried.  It  may,  therefore,  be  dismissed  from  further 
consideration. 

The  remaining  specifications  are  the  seventeenth  and  the  five  next  suc¬ 
ceeding  ones,  and  they  assail  elections  held  in  six  divisions  of  the  Second, 
Third  and  Fourth  wards.  These  specifications,  described  in  general  terms, 
charge  fraudulent  conduct  and  the  reception  of  fraudulent  votes  upon  the 
election  officers  of  said  divisions,  specifying  in  the  case  of  each  division 
the  number  of  fraudulent  voters,  whose  names  were  not  on  the  lists  fur¬ 
nished  by  the  city  commissioners ;  and  also  the  number  of  false  persona¬ 
tions  of  voters,  whose  names  were  on  said  lists,  and  demands  that  the 
returns  of  said  divisions  be  struck  from  the  general  return  and  be  wholly 
disregarded. 

Assuming  that  these  specifications  meet  the  legal  requirement  as  to  pre¬ 
cision  in  their  designation  of  fraudulent  voters,  and  that  they  constitute  a 
valid  petition  in  point  of  form,  it  remains  to  inquire  whether  a  committee 
should  be  drawn  to  try  the  charges  which  they  contain.  Assuming  the 
validity  of  these  specifications,  they  must  be  sent  to  a  committee,  if  thereby 
any  proper  result  contemplated  by  the  law  can  be  reached ;  and  for  the 
purpose  of  the  present  inquiry  these  averments  as  to  the  number  of  fraudu¬ 
lent  votes  in  the  six  divisions  in.  question  must  be  accepted  as  true. 

The  committee  have  counted  the  number  of  false  votes  set  forth  in  these 
specifications,  and  find  them  to  amount  to  1181,  being  just  120  less  than 
the  majority  reported  on  the  official  return  for  the  sitting  member.  Of 
these,  323  are  alleged  to  have  been  given  by  persons  whose  names  were  not 
on  the  commissioners’  lists,  and  858  by  persons  who  personated  electors 
whose  names  were  on  those  lists.  Inasmuch  as  the  result  of  the  election 
would  not  be  changed  by  striking  off  these  1178  votes  from  the  count  of 
the  sitting  member,  it  follows  that  there  is  no  substantial  question  to  be 
tried  by  a  committee,  and  that  it  would  be  a  vain  and  idle  proceeding  to 
draw  such  committee,  and  direct  it  to  proceed  with  a  fruitless  investiga¬ 
tion.  There  is  no  case  for  the  petitioners  upon  the  face  of  their  petition, 
and  they  are  not  to  be  permitted  to  trifle  with  the  time  of  the  Senate,  and 
divert  the  attention  of  members  from  the  transaction  of  public  business. 

But  there  is  an  expressed  desire  or  demand  in  these  specifications  that  the 
returns  of  the  six  divisions  assailed  shall  be  wholly  disallowed  and  struck 
from  the  general  return  of  the  Senatorial  district.  This  would  be  in  con¬ 
tempt  of  both  law  and  justice,  and  cannot  be  done  by  any  tribunal  in  which 
a  conscientious  regard  for  duty  shall  prevail.  Under  the  pressure  of  party 
passion  and  of  party  interest  such  free-handed  treatment  of  the  votes  of 
the  people  may  have  been  indulged  in  in  some  recent  instances,  by  subor¬ 
dinate  courts  and  by  legislative  bodies  ;  but  they  are  to  be  mentioned  only 
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to  be  condemned.  They  are  among  the  most  flagrant  invasions  of  popular 
right  which  have  characterized  a  time  of  war  and  the  early  years  of 
returning  peace,  and  furnish  precedents  only  for  times  which  shall  be 
at  once  lawless  and  unjust.  Good  votes,  given  at  a  lawful  election,  must 
be  held  sacred  from  the  meddlesome  hand  of  committee  or  judge.  They 
must  not  be  sacrificed  because  bad  votes  are  to  be  struck  from  returns. 
They  are  to  be  carefully  preserved  and  guarded  from  all  molestation,  even 
when  inquisition  is  made  for  fraud,  as  constituting  the  very  breath  of  life 
to  the  free  institutions  under  which  we  live. 

Judge  Allison  has  said,  in  language  at  once  beautiful  and  exact,  that 
“the  right  of  an  elector  rests  on  no  uncertain  or  questionable  foundation. 
It  is  clearly  defined  in  the  fundamental  law  of  the  land.  The  possessor  of 
this  franchise  holds  a  title  to  its  enjoyment  that  is  beyond  the  power  of  the 
Legislature  to  take  from  him,  or  within  the  limit  of  the  Constitution,  to 
abridge.  This  light  is  thus  sacredly  guarded  because  ours  is  a  government 
‘of  the  people,  for  the  people  and  by  the  people,’  and  when  their  will, 
expressed  through  the  instrumentality  of  a  popular  election,  has  been 
ascertained,  it  shall,  with  all  due  fidelity,  be  maintained.”  And  he  pro¬ 
posed  to  mitigate  the  severity  and  injustice  of  setting  aside  precinct  re¬ 
turns,  by  allowing  each  candidate  in  a  contest  to  prove  his  legal  vote  in 
such  precincts,  in  order  that  it  might  be  counted  and  allowed  in  the  final 
computation.  (1  Brewster’s  Rep.,  p.p.  171-171.) 

The  opinion  of  the  Chief  Justice  of  the  Supreme  Court  of  this  State, 
upon  this  question,  which  was  concurred  in  by  Judge  Sharswood,  appears, 
in  2  Brewster’s  Rep.  p.  108.  He  says :  “The  argument  that  the  legal 
voters  of  a  district  may  be  disfranchised  b}'  the  base  conduct  of  election 
officers,  or  because  frauds  have  been  committed  by  illegal  voters  without 
the  slightest  fault  of  the  former,  is  the  position  of  the  contestants.  *  *  * 
1  maintain  that  there  is  nothing  which  will  justify  the  striking  out  of  entire 
divisions,  but  an  inability  to  decipher  the  returns,  or  by  showing  that  not 
a  single  legal  vote  was  polled,  or  that  no  election  was  legally  held.  If 
anything  short  of  this  is  to  have  the  effect,  the  right  of  every  elector  is  at 
the  mercy  of  the  election  officers;  such  a  right  is  no  right ;  is  worth  noth¬ 
ing.” 

These  views  were  not  controverted  by  any  of  the  other  judges,  in  the 
case  in  which  they  were  announced,  and  may  be  accepted  as  indicating 
what  will  be  the  judgment  of  that  court  whenever  the  question  shall  be 
regularly  determined  by  it. 

But  in  cases  of  contested  election  in  the  Legislature,  we  have  a  clear 
and  distinct  rule,  presented  by  the  one  hundred  and  forty-ninth  section 
of  the  election  act  of  2d  of  July,  1839,  which  provides  “that  if  a  com¬ 
mittee  or  a  majority  of  them,  as  aforesaid,  shall  report  that  either  of  the 
candidates  had  the  greatest  number  of  legal  votes,  and  ought  to  be  ad¬ 
mitted  to  his  seat,  such  candidate  shall  thereupon  be  entitled  to  such  seat; 
but  if  they  shall  report  that  such  election  is  invalid,  a  new  election  shall 
be  directed  and  held  to  till  the  vacancy.” 

This  regulation  of  law  is  of  no  doubtful  import  in  its  bearing  upon  the 
present  question.  It  indicates  distinctly  the  duty  of  the  committee  to 
ascertain  which  candidate  had  the  greatest  number  of  legal  votes,  and  by 
inevitable  implication  forbids  their  rejection  of  legal  votes  in  reporting 
that  any  candidate  is  entitled  to  his  seat.  And  it  also  provides  that  where 
an  election  is  invalid  from  any  cause,  they  shall  so  report,  and  a  new  elec¬ 
tion  shall  be  directed.  Under  this  law,  therefore,  all  pretense  for  rejecting 
an  entire  poll  at  which  any  good  votes  have  been  given,  and  thereby  chang¬ 
ing  the  general  result  and  fixing  the  right  of  a  candidate  to  his  seat,  is 
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wholly  excluded.  This  dangerous  and  odious  power  of  counting  men  in 
or  counting  them  out  of  their  seats  in  the  Legislature,  by  the  rejection  of 
returns  of  district  elections  held  in  due  form  of  law,  and  at  which  legal 
rotes  were  polled,  has,  therefore,  no  foundation  iu  the  laws  of  this  Com¬ 
monwealth  any  more  than  in  the  general  principles  of  justice. 

These  remarks  of  course  are  not  intended  to  apply  to  precinct  returns, 
where  the  elections  held  are  invalid  in  law,  because  not  held  at  a  proper 
time  or  place  or  by  competent  officers,  or  where  from  any  cause  a  return  of 
lawful  votes  cannot  be  made,  or  has  not  been  made  by  the  proper  officers. 

The  committee  desire  to  be  distinctly  understood  as  expressing  no  con¬ 
clusive  opinion  upon  the  sufficiency  of  the  second  class  of  specifications  in 
this  petition.  Farts  of  those  specifications  appear  indefinite,  and  the  de¬ 
scription  given  in  them  of  the  unlawful  voters  alleged  to  have  voted  in  the 
six  divisions  assailed,  is  not  very  satisfactory  or  complete.  And  the  words 
“ and  upwards ,”  used  in  designating  the  numbers  of  false  voters  in  those 
divisions,  must  be  rejected  as  surplusage.  Otherwise  the  designations  of 
number  would  become  indefinite  in  an  ascending  scale. 

It  has  been  said  that  even  admitting  that  the  first  and  third  divisions 
of  the  specifications  are  too  vague,  uncertain  and  indefinite  to  require  a 
trial  before  a  committee,  and  that  the  second  is  not  sufficient,  even  if  true, 
to  change  the  result,  yet  the  Senate  has  no  power  to  institute  this  prelimi¬ 
nary  inquiry  and  to  refuse  to  draw  a  committee  for  the  trial  of  the  case. 

Certainly,  in  our  opinion,  this  assertion  cannot  rest  upon  a  true  construc¬ 
tion  of  the  Constitution  and  of  the  election  act  of  2d  July,  1839.  In  no 
proper  sense  can  it  be  said  that  an  election  is  contested,  unless  the  petition 
presented  to  the  Senate  duly  sets  forth  facts  which  if  true  would  oust  tbs 
sitting  member,  and  which  when  controverted  would  be  the  proper  sub¬ 
ject  matter  of  a  trial  to  ascertain  their  truth.  When  all  the  facts  set  forth 
in  due  form  upon  the  face  of  the  petition,  even  if  accepted  as  true,  are  in¬ 
sufficient  to  produce  a  change  of  result  in  the  general  return,  there  can  be 
no  “determination”  of  the  case  by  a  committee,  pursuant  to  the  oath  pre¬ 
scribed  for  them  by  the  act  of  1839. 

By  that  oath  they  are  to  “try”  the  matter  referred  to  them,  and  give 
judgment  thereon  “according  to  the  evidence,”  which  implies  a  real  and  not 
an  imaginary  or  pretended  issue,  the  presence  of  parties  respectively  sup¬ 
porting  and  controverting  a  real  complaint,  and  an  eventual  judgment  which 
puts  an  end  to  a  dispute  substantial  at  least  in  its  form. 

By  the  Constitution  the  Senate  is  made  the  judge  of  the  qualifications  of 
its  members,  and  it  can  rightfully  say  that  a  member  of  the  body  is  quali¬ 
fied  to  retain  his  seat,  as  against  a  petition  which  sets  forth  no  legal  dis¬ 
qualification.  The  Senate  is  only  required  to  send  to  a  committee  for  trial  a 
question  of  real  disqualification  of  one  of  its  members,  arising  upon  an 
undue  election  or  false  return,  and  is  neither  required  nor  authorized  to 
send  a  question  for  trial,  which  can  by  no  possibility  result  in  establishing 
a  disqualification  for  membership  in  the  sitting  member. 

Cushing,  in  his  elaborate  work  upon  the  law  and  practice  of  Legislative 
Assemblies,  section  1106,  holds  that  “it  is  an  essential  requisite  to  a  peti¬ 
tion  that  it  should  set  forth  a  case,”  and  section  150,  that  “where  an  inquiry 
relates  to  the  election  and  return  of  a  member  to  the  Legislature,  upon  a 
petition,  the  investigation  assumes  the  character  of  an  adversary  proceeding 
before  a  judicial  tribunal,  and  the  petition  should  state  the  facts  relied 
upon  with  such  certainty,  as  to  give  the  sitting  member  reasonable  notice 
of  the  grounds  upon  which  his  right  is  controverted,  to  enable  the  Assembly 
to  judge  whether  the  facts  alleged  are  sufficient  to  require  the  election  to 
be  set  aside.” 
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In  its  judicial  capacity,  therefore,  the  Senate,  judging  of  the  sufficiencj' 
of  a  case  presented  by  a  petition,  will  order  it  tried  in  the  constitutional 
manner,  only  in  a  case  where,  upon  its  being  sustained,  the  result  will  be 
disqualification  of  membership. 

But  grounds  of  general  reason  and  a  fair  construction  of  the  Constitution, 
are  nob  the  only  supports  upon  which  the  committee  rely  in  recommending 
to  the  Senate  that  a  committee  shall  not  be  drawn,  and  that  no  future  action 
be  taken  on  the  petition.  The  Chapman  case  is  a  most  complete  authority 
for  the  present  proceeding.  There  the  Senate  resolved  to  appoint  a  com¬ 
mittee,  precisely  as  in  the  present  case,  to  consider  two  petitions  contesting 
the  seat  of  Senator  Chapman,  and  the  committee  proceeded  to  investigate 
the  regulariy  and  sufficiency  of  the  petitions  and  of  the  certificate  by  which 
one  was  verified.  Finding  both  to  be  defective  in  point  of  law,  they  recom¬ 
mended  precisely  the  same  action  which  is  proposed  in  the  present  case, 
and  the  resolutions  reported  by  them  were  adopted  by  the  Senate  almost 
unanimously,  and  without  regard  to  party  division. 

It  may  be  said  that  if  this  petition  were  sent  to  a  committtee  it  would 
be  competent  for  them  to  permit  its  amendment,  so  that  it  would  be  made 
to  conform  to  the  requirements  of  law.  The  committee  are  of  opinion  that 
the  time  for  amendment  of  the  petition,  in  any  point  of  substance,  closed 
with  the  expiration  of  the  ten  days  from  the  organization  of  the  Senate. 
Before  that  time  the  petition  might  have  been  amended  by  leave  of  the 
Senate,  or  a  new  petition  might  have  been  filed  ;  but  the  committee  are 
unable  to  see  upon  what  ground  an  amendment  of  the  petition,  which  shall 
affect  its  substance,  can  be  now  or  hereafter  allowed.  It  is  preposterous  to 
claim  that  an  invalid  petition  can  be  changed  into  a  valid  one,  after  the 
expiration  of  the  statutory  period  within  wffiich  petitions  may  be  filed. 
That  would  be  virtually  to  allow  the  petitioners  to  set  up  a  contest  more 
than  ten  days  after  the  organization  of  the  Senate;  in  fact,  it  would  be 
equivalent  to  permitting  them  to  file  a  petition  out  of  time,  and  in  flat 
contempt  of  law. 

Besides,  the  committee  are  clearly  of  opinion  that  no  election  committee 
is  authorized  by  law  to  permit  an  amendment  in  matter  of  substance  of  the 
petition  before  them. 

Amendments  merely  formal,  including  corrections  of  error,  may  of  course 
be  made  at  all  times  by  permission,  because  they  will  not  change  the  sub¬ 
stance  of  the  petition  or  the  character  of  the  issue  to  be  tried.  It  is  pos¬ 
sible  that  amendments  affecting  substance  have  sometimes  been  allowed  by 
committees,  in  view  of  precedents  drawn  from  courts  of  justice,  but  if  so, 
their  allowance  must  have  been  without  due  consideration.  Courts  of  record 
claim  a  common  law  power  of  amending  election  petitions  before  them,  and 
this  power  was  affirmed  by  our  Supreme  Court  in  a  case  recently  determined. 
But  clearly,  election  committees  of  the  Legislature  have  no  common  law 
jurisdiction  or  powers.  They  are  creatures  of  the  statute  of  1839,  and  have 
only  such  powers  as  that  statute  gives  them,  among  which  no  power  of 
amendment  is  contained. 

Besides,  the  oath  to  be  taken  by  members  of  election  committees,  as  pre¬ 
scribed  by  the  one  hundred  and  thirty-seventh  section  of  the  act  of  1839,  is 
in  itself  almost  decisive  against  their  possession  of  any  general  amendment 
power.  That  oath  is,  “to  try  the  matter  of  the  petition,  and  to  give  a  true 
judgment  thereon  according  to  the  evidence,  unless  the  committee  shall  be 
dissolved.”  Obviously  they  are  to  try  the  matter  of  the  petition  as  it  comes 
to  them,  and  not  as  it  may  stand  after  they  shall  have  changed  it  in  any 
essential  partieuluar  by  amendment. 
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Upon  the  whole  case,  fully  considered,  the  committee  are  clearly  of  opin¬ 
ion  that  it  is  tlie  duty  of  the  Senate  to  decline  taking  any  further  action 
upon  the  petition,  and  they  recommend  to  the  Senate  the  adoption  of  the 
following  resolution : 

Resolved ,  That  upon  the  facts  shown  in  the  report  of  the  committee,  and 
in  accordance  with  the  decision  of  the  Senate  in  1844,  in  the  Chapman  case, 
the  Senate  will  take  no  further  action  on  the  petition  contesting  the  elec¬ 
tion  of  Robert  P.  Dechert  as  Senator  from  the  First  district. 

All  which  is  respectfully  submitted. 

C.  R.  BTTCKALEW, 

A.  A.  PURMAN, 

J.  D.  DAYIS, 

R.  BRUCE  PETRIKIX, 

A.  H.  DILL. 

Januany  16,  1811. 


MINORITY  REPORT. 


Mr.  Graham  submitted  an  amended  report  from  the  minority  of  the  com¬ 
mittee  appointed  to  examine  the  petition  of  citizens  of  Philadelphia,  con¬ 
testing  the  seat  of  Robert  P.  Dfcchert,  the  sitting  member  from  the  First 
district  of  said  city,  which  was  read  as  follows,  viz : 

The  undersigned,  members  of  the  committtee  to  whom  was  referred  the 
petition  of  Charles  H.  Coxe  and  twenty-nine  other  citizens  of  Philadelphia, 
qualified  voters  of  the  First  Senatorial  district,  contesting  the  seat  of  Robert 
P.  Dechert,  as  Senator  from  said  district,  dissent  from  the  report  of  the 
majority  of  the  committee,  for  the  following  reasons  : 

First. — Because  the  committee  was  authorized  to  be  appointed  by  the 
casting  vote  of  Mr.  Dechert  himself.  No  principle  is  betted  settled  in 
parliamentary  law  than  that  a  member  of  the  Legislature  shall  not  be  per¬ 
mitted  to  vote  in  any  case  in  which  he  is  an  interested  party.  There  is  a 
rule  of  this  Senate  which  puts  parliamentary  law  in  force  in  all  cases  not 
provided  for  by  the  other  rules  of  this  body ;  and  by  that  law  Mr.  Dechert 
should  have  been  restrained  from  voting  on  the  question  of  appointing  a 
committee  in  his  own  interest.  See  May’s  Parliamentary  Law,  450  ;  Dwar- 
ris  on  the  Statutes,  220. 

Second. — Because  this  committee  was  appointed,  not  merely  without 
legal  authority,  but  in  direct  contravention  of  law.  The  act  of  July  2, 1839, 
which  regulates  contested  elections,  provides  as  follows  : 

“Every  petition,  as  aforesaid,  complaining  of  an  undue  election,  or  false 
return  of  a  member  of  the  Senate,  shall  be  delivered  to  the  Speaker  of  the 
Senate,  and  thereupon  the  like  proceeding  shall  be  had  in  the  Senate  in 
selecting  a  committee  of  such  House  by  lot ,  and  the  like  powers  and  authori¬ 
ties  shall  be  vested  in  the  Senate  in  relation  to  such  committee ;  and  the 
said  committee  shall  have  the  like  powers  and  authorities,  and  be  subject 
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to  the  like  rules  and  regulations  as  are  hereinbefore  directed  in  ease  of  a 
contested  election  for  Governor.” 

Now  the  proceedings  directed  in  case  of  a  contest  for  Governor,  are  as 
follows :  “In  the  case  of  a  Governor  every  such  petition  shall  be  delivered 
to  the  Speaker  of  the  Senate,  who  shall  immediately  give  information  thereof 
to  both  Houses,  and  such  petition  being  laid  on  the  table,  without  any  ques¬ 
tion  being  thereon  taken ,  until  the  two  Houses  shall  proceed  thereon  ;  which 
proceeding  shall  be  as  follows  And  then  follow  the  provisions  in  regard 
to  drawing  a  committee  by  lot. 

The  duty  of  the  Senate  was,  therefore,  a  very  plain  ministerial  duty  ;  but 
in  direct  violation  of  law  they  did  ‘‘take  a  question  thereon,”  to  wit :  Whether 
the  petiton  should  be  referred  to  this  committee,  and  by  a  majority  of  one, 
Mr.  Dechert  himself  being  that  majority,  it  was  so  referred.  The  motion 
to  take  the  petition  from  the  table  and  refer  it  to  this  committee  was,  there¬ 
fore,  in  direct  contravention  of  the  act  of  July  2,  1839. 

Third. — Because  the  majority  of  this  committee  has  undertaken  to  de¬ 
termine  this  contested  election  in  a  way  not  authorized  by  the  Constitution, 
which,  in  article  one,  section  twelve,  provides  :  “Each  blouse  shall  judge  of 
the  qualifications  of  its  members.  Contested  elections  shall  be  determined 
by  a  committee,  to  be  selected,  formed  and  regulated  in  such  manner  as 
shall  be  directed  by  law.” 

This  committee  was  not  selected,  formed  or  regulated  in  the  manner  di¬ 
rected  by  law ;  but,  instead  of  being  selected  by  lot,  was  appointed  by  the 
Speaker,  and  was  appointed  as  a  partisan  committee — the  very  thing  the 
act  of  July  2d,  1839,  was  intended  to  prevent. 

Fourth. — Because  the  majority  of  the  committee  has  determined  to  recom¬ 
mend  the  exclusion  of  the  petition  in  this  case,  for  reasons  not  named  or 
authorized  by  the  act  of  July  2,  1839.  That  act  sets  forth  four  reasons  for 
which  the  Legislature  may  refuse  to  act  on  a  petition,  and  only  four ;  and 
no  petition  can  be  excluded  for  any  other  reasons.  That  act  provides  as 
follows : 

“  No  petition  complaining  of  an  undue  election  of  a  Senator  t>r  member 
shall  be  acted  upon  by  the  Legislature  unless  the  same  is  presented  within 
ten  days  from  the  organization,  signed,  in  case  of  a  Senator  or  Represen¬ 
tative,  by  at  least  twenty  electors  of  the  proper  city  or  district,  and  accom¬ 
panied  by  affidavit,  subscribed  by  at  least  five  of  the  petitioners  before  com¬ 
petent  authority,  that  the  facts  stated  in  the  petition  are  true  to  the  best  of 
their  knowledge  and  belief,  and  which  shall  also  be  accompanied  by  a  cer¬ 
tificate  from  the  treasurer,  prothonotary  or  one  of  the  commissioners  of  the 
county  where  the  petitioners  reside,  that  they  were,  at  the  time  of  the  sign¬ 
ing,  duly  qualified  electors.” 

Here  are  four  reasons,  for  either  of  which  the  Senate  could  refuse  to  act 
on  the  petition,  viz  : 

First. — If  not  presented  within  ten  days  after  the  Legislature  met. 

Second. — If  not  signed  by  twenty  qualified  electors  of  the  district. 

a  liird. — If  not  accompanied  by  an  affidavit  of  five  of  the  petitioners 
swearing  to  the  truth  of  the  facts  stated  in  the  petition. 

Fourth. — Or  if  not  accompanied  by  the  certificate  of  the  prothonotary, 
treasurer  or  one  of  the  commissioners,  that  the  petitioners  were,  at  the  time 
of  signing,  qualified  electors. 

It  is  not  alleged  or  pretended  that  the  petition  in  this  case  is  defective 
in  any  one  of  these  points. 

It  was  presented  within  ten  days  after  the  Legislature  met. 

It  is  signed  by  more  than  twenty  qualified  electors  of  the  district. 

It  is  accompanied  by  the  affidavit  required  by  law. 
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And  it  is  also  accompanied  by  the  certificate  of  the  prothonotary,  that 
the  petitioners  were,  at  the  time  of  signing,  qualified  electors. 

The  petition,  then,  being  legal  in  form,  there  is  no  power  in  the  Senate 
to  refer  it  to  any  committee,  save  one  drawn  according  to  the  provisions  of 
the  law.  The  act  of  1839  having  pointed  out  and  enumerated  the  reasons 
for  which  a  petition  shall  be  excluded,  it  necessarily  follows  that  the  power 
of  the  Senate  to  refuse  to  draw  a  committee  is  confined  to  those  reasons, 
and  that  to  refer  it  to  an  appointed  committee  for  other  reasons  is  an  as¬ 
sumption  of  power  not  conferred — a  resort  to  numerical  force  to  accomplish 
what  the  law  of  1839  was  specially  passed  to  prevent. 

We  except,  therefore,  generally  and  specifically,  to  the  jurisdiction  of  this 
committee.  There  was  no  legal  authority  for  its  appointment;  and  it  has 
assumed  the  power  of  rejecting  a  legal  petition  in  a  matter  of  constitu¬ 
tional  right, for  reasons  not  known  to  the  law;  and  contested  elections,  ac¬ 
cording  to  the  Constitution,  being  determinable  only  “  in  such  manner  as 
shall  be  directed  by  law,”  any  course  not  directed  by  law  is  unconstitutional. 

Reference  has  been  made  to  the  Chapman  case.  The  petition  in  that 
case  was  referred  to  a  committee  similar  to  this  one.  But  that  petition  was 
defective  in  not  having  the  certificate  required  by  law,  and  it  was  referred 
to  a  committee  mainly  on  that  account.  The  committee  having  established 
the  fact  of  that  defect,  it  followed  that  the  Senate  could  not  act  on  the  pe¬ 
tition,  the  act  of  1839  expressly  forbidding  it  to  do  so.  The  petition  was 
defective  in  one  of  the  four  items  pointed  out  by  that  act,  and  the  Senate, 
on  hearing  the  report  of  the  committee  to  that  effect,  very  properly  voted 
to  exclude  it.  As  there  was  no  such  allegation  in  this  instauce  the  Chap¬ 
man  case  cannot  be  cited  as  a  precedent. 

The  majority  of  the  committee,  in  searching  for  reasons  to  exclude  this 
petition,  have  set  forth  three,  viz : 

First. — That  the  first  sixteen  specifications  of  the  petition  are  vague  and 
insufficient. 

Second. — That  the  specifications  alleging  conspiracy  to  elect  the  sitting 
member  by  fraud  are  vague  and  general,  not  alleging  who  conspired,  nor 
where  the  fraudulent  votes  were  polled,  and  that  it  asks  to  have  the  vote  of 
certain  precincts  thrown  out  altogether,  which  would  be  illegal. 

Third — That  the  remaining  specifications,  setting  forth  fraudulent  votes 
in  detail,  charge  the  polling  of  only  one  thousand  one  hundred  and  eighty 
fraudulent  votes  ;  and  Mr.  Dechert’s  majority  having  been  one  thousand 
three  hundred  and  one,  there  are  not  enough  fraudulent  votes  alleged  to  un¬ 
seat  him,  even  if  all  allowed. 

We  reply  to  all  this  reasoning,  that  it  is  urged  in  the  wrong  place,  and 
is  begging  the  very  question  at  issue.  The  proper  tribunal  to  try  and  pass 
on  such  allegations  is  a  contested  election  committee,  drawn  by  lot,  accord¬ 
ing  to  law,  and  not  an  overwhelmingly  partisan  committee,  authorized  to 
be  appointed  by  the  casting  vote  of  the  party  of  all  others  most  interested 
in  their  decision. 

If,  as  is  alleged,  the  first  sixteen  specifications  are  vague  and  insufficient, 
a  properly  drawn  committee  could  have  excluded  them.  The  authority 
cited  by  the  majority  of  the  decision  of  the  committee  in  the  Watt-Diamond 
case  was  the  decision  of  a  properly  constituted,  legally  drawn  committee, 
not  of  such  a  committee  as  this,  appointed  without  authority  of  law ;  and 
if  sixteen  specifications  of  this  petition  are  vague  that  is  not  a  legal  defect, 
but  a  question  to  be  passed  on  by  the  tribunal  authorized  by  the  act  of  1839 ; 
which  tribunal  could  permit  the  petition  to  be  amended. 

We  desire  to  say,  however,  that  these  sixteen  specifications  are  not  liable 
to  the  objection  urged  in  the  Watt-Diamond  case.  They  are  not  vague  and 
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indefinite,  but  point  out  specifically  the  polling  of  over  one  thousand  five 
hundred  illegal  votes  in  sixteen  divisions,  specifying  the  number  in  each. 
The  decision  in  the  Watt-Diamond  case  is  not,  therefore,  fairly  applicable 
to  this  case,  and  cannot  be  cited  as  a  precedent  for  the  exclusion  of  these 
sixteen  specifications. 

As  to  the  second  point,  we  answer,  likewise,  that  is  not  for  us  to  decide, 
but  for  a  legally  chosen  committee.  We  take  occasion,  however,  to  say  that 
in  our  view  the  charge  of  conspiracy  is  sufficiently  definite  to  put  the  sit¬ 
ting  member  upon  his  answer.  If  it  does  not  specify  the  conspirators  by 
name  it  indicates  plainly  what  they  were,  so  that  there  could  be  no  posi- 
bility  of  mistaking  them.  It  also  alleges  that  in  the  district  over  fifteen  hun¬ 
dred  fraudulent  votes  were  cast  in  consequence  of  this  conspiracy,  and  that 
of  itself  was  an  allegation  sufficiently  clear  and  distinct  to  warrant  an  ex¬ 
amination  such  as  the  law  directs.  The  majority  of  the  committee  plead 
under  this  head,  that  the  averments  of  the  petition  asked  that  the  returns 
from  certain  precincts  should  be  thrown  out  altogether,  and  that  to  grant 
such  a  request  would  “  be  in  contempt  of  both  law  and  justice,  and  cannot 
be  done  by  any  tribunal  in  which  a  conscientious  regard  for  duty  shall  pre¬ 
vail.”  We  answer  that  it  has  been  done  by  courts  of  competent  jurisdic¬ 
tion  in  the  city  of  Philadelphia,  to  wit :  The  court  of  common  pleas  and 
court  of  quarter  sessions  of  that  city,  presided  over  by  judges  having  as  con¬ 
scientious  a  regard  for  duty  as  any  in  this  Commonwealth  or  elsewhere,  and 
that  their  course  in  so  doing  was  sustained  by  the  Supreme  Court  of  the 
State.  The  question  as  to  the  power  to  do  that,  both  in  law  and  justice, 
and  with  a  conscientious  regard  for  duty,  is  not  an  open  one.  It  has  been 
adjudicated.  The  highest  legal  tribunal  of  the  State  has  settled  it,  and 
from  that  the  Senate  has  no  right  of  appeal. 

The  petition  in  this  case  contained  the  same  averments  which  were  set 
out  in  the  case  of  Mann  vs.  Cassidy,  in  1856,  in  Thompson  vs.  Ewing,  in 
1862,  in  Weaver  vs.  Given,  in  1866,  (which  was  a  Democratic  petition,)  in 
Batturs  vs.  Megary,  in  1861,  in  Thayer  vs.  Greenbank,  in  1869,  in  Myers  vs. 
Moffit,  in  the  same  year,  and  in  Tyndale  vs.  Fox. 

These  averments,  after  able  and  elaborate  arguments,  have  been  approved, 
even  by  Democratic  judges ,  and  upon  appeal  to  the  Supreme  Court  have 
been  sustained,  and  thus  established  as  the  only  proper  form  of  practice  for 
alleging  election  frauds.  The  law  upon  the  subject  is  set  out  at  length  in  1 
and  2  Brewster’s  Reports. 

In  the  contested  election  cases  of  1867,  Batturs  vs.  Megary,  and  various 
other  parties,  the  court  of  common  pleas  and  court  of  quarter  sessions  of 
Philadelphia  had  this  whole  question  before  it,  and  that  court  held  as  fol¬ 
lows,  the  opinion  of  the  court  here  cited  being  delivered  by  Judge  Allison. 
He  said : 

“In  the  case  of  Matthews  vs.  M’Clain,  House  Journal  of  the  session  of 
1859,  the  committee  reported  that  the  utter  disregard  of  the  law  by  the 
officers  of  the  election  in  the  Eighth  division  of  the  Fourth  ward,  and  the 
palpable  frauds  openly  practiced  by  them,  must  reject  the  entire  vote  returned 
from  said  polt  and  included  in  the  general  return  of  said  district. 

“  Within  a  few  days,  only,  this  power  has  again  been  exercised  in'  the  Sena¬ 
torial  contest  of  Robison  vs.  Shugart,  the  committee  having  reported  that 
they  are  ‘constrained  to  exclude  from  the  count  the  whole  vote  of  Rush 
township,  and  also  to  exclude  the  vote  of  Canton  township.’ 

“The  power  of  this  court  to  exclude  a  division  return  was  broadly  as¬ 
serted  in  the  Mann  and  Cassidy  contest,  2  Philadelphia  Reports,  332. 

“  The  language  of  the  court  is,  ‘  had  we  not  erased  from  the  petition  the 
specifications  alleging  gross  frauds  and  irregularities  on  the  part  of  the  elec- 
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tion  officers  *  *  we  would  not  only  have  felt  abundantly  justified,  but  it 

would  have  been  our  plain  duty  to  throw  out  the  return  to  which  we  have  re¬ 
ferred.’ — {Ante,  p.  60.) 

“  In  Thompson  vs.  Ewing  the  same  principle  was  affirmed  by  Judges 
Thompson  and  Ludlow.  And  in  the  case  of  Weaver  vs.  Given,  the  unani¬ 
mous  opinion  of  the  court  contained  the  following  declaration  : 

‘“Where  the  entire  proceedings  connected  with  the  conduct  of  an  elec¬ 
tion  are  so  tarnished  by  the  fraudulent  and  negligent  acts  of  the  officers 
charged  with  the  most  solemn  and  responsible  duties,  so  that  the  returns 
are  not  intelligible,  or  the  election,  because  of  such  fraudulent  conduct,  is 
rendered  unreliable,  it  may  become  obligatory  on  the  court  to  throw  out 
from  the  general  return  the  entire  return  of  such  election  division.’ — (Ante, 
,p.  157.) 

“And  in  a  contested  election  case  for  county  commissioner  for  Cambria 
county,  which  was  based  upon  an  alleged  undue  election  and  false  return, 
in  October,  1858,  Taylor,  P.  J.,  threw  out  the  whole  vote  of  Washington 
township,  remarking,  the  facts  disclosed  such  fraud  as  rendered  the  whole 
poll  undue  and  void.  The  opinion  of  Judge  Taylor  is  reported  in  full  in 
the  Altoona  Tribune  of  February  10,  1859. 

“  The  question  ought  therefore  to  be  regarded  as  settled  by  the  action  oi 
committees  of  the  Legislature,  by  the  repeated  assertion  of  the  power  of 
this  court,  and  by  the  case  last  cited,  which,  having  passed  into  solemn  ad¬ 
judication,  has  continued  unquestioned  unto  the  present  time.” — 1  Brews¬ 
ter's  Reports,  169. 

In  the  several  conteste’d  election  cases  of  1868,  headed  by  that  of  Gib¬ 
bons  vs.  Sheppard,  which  were  patiently  heard  by  the  court  of  common 
pleas  of  Philadelphia,  the  same  question  was  again  raised  and  elaborately 
argued,  and  the  court  again  affirmed  the  opinion  we  have  just  cited  from 
1  Brewster. — See  2  Brewster,  52. 

The  record  in  these  contested  election  cases  of  18@8  was  taken  up,  on  ap¬ 
peal,  to  the  Supreme  Court,  and  the  same  question  was  raised  before  that 
tribunal  that  has  been  raised  in  the  report  of  the  majority  of  the  committee 
in  this  case,  viz :  “  That  the  claim  of  the  petition  to  have  certain  returns 
stricken  out  makes  it  defective.”  The  opinion  of  the  Supreme  Court  in 
these  cases  was  delivered  by  Judge  Agnew.  On  this  point  he  said  :  “  The 
argument  that  the  claim  of  the  petition  to  have  certain  returns  stricken  out 
makes  it  defective  or  uusound  is  ivholly  unfounded.  If  the  facts  set  forth 
are  sufficient,  as  we  have  seen  they  clearly  are,  the  prayer  to  strike  out  does 
not  vitiate  the  charge  of  an  undue  election  and  false  return.”  2  Brewster, 
101.  The  court  concludes  its  opinion  by  saying  :  “Upon  the  whole  record 
in  these  case  we  discover  no  error.” — 2  Brewster,  103. 

The  opinion  of  the  Chief  Justice  of  the  Supreme  Court,  in  these  cases, 
cited  by  the  majority  in  their  report,  taking  the  reverse  view,  was,  it  is  true, 
concurred  in  by  Judge  Sharswood,  as  the  majority  report  in  this  case  says  ; 
but  it  was  not  the  decision  of  the  court.  It  was  the  opinion  of  the  minority 
of  the  court,  and  we  have  yet  to  learn  that  the  dissenting  report  of  over¬ 
ruled  judges  can  fairly  be  cited  as  law,  here  or  elsewhere. 

The  opinion  of  the  courts  in  Philadelphia,  affirmed  by  the  Supreme 
Court,  it  will  be  seen,  was,  that  where  such  violence  and  lawlessness  pre¬ 
vailed  at  an  election  precinct  as  to  render  it  impossible  to  distinguish 
legal  from  illegal  votes,  or  to  separate  the  right  votes  from  the  wrong  ones, 
the  only  alternative  was  to  throw  out  the  vote  of  the  precinct  altogether. 
This  is  now  the  well  settled  law  of  Penns3-lvania,  as  enunciated  by  its  high¬ 
est  legal  tribunal ;  and  the  contestant,  in  this  case,  asked  for  only  what 
legally  belonged  to  him — the  right  to  show  before  a  legally  drawn  commit- 
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tee  that  at  this  election  in  the  First  Senatorial  district,  such  violence  and 
lawlessness  did  prevail  in  several  election  precincts,  and  that  therefore  the 
vote  of  those  precincts  should  be  thrown  out.  This,  we  say,  was  his  plain, 
legal  and  constitutional  right.  If,  as  was  alleged  in  the  petition  in  this  case, 
he  could  prove  the  grievance  he  complained  of,  he  was  entitled,  both  in 
“law  and  justice,”  to  his  legal  remedy,  and,  in  our  judgment,  “a  conscien¬ 
tious  regard  for  duty”  in  this  tribunal  should  have  conceded  it  to  him. 

We  may  add  that,  in  the  city  of  New  York,  at  last  November  election,  fn 
oare  of  the  Assembly  districts  of  that  city,  the  vote  of  two  entire  precincts, 
vffiich  if  counted,  would  have  elected  the  Republican  candidate,  were  thrown 
out  by  the  Democratic  board  of  return  judges,  not  because  lawlessness  and 
violence  prevailed  at  them,  but  because  in  one,  two  of  the  election  officers 
were  for  a  few  moments  absent  from  the  room,  leaving  the  ballot  boxes 
sealed  in  the  hands  of  their  Democratic  colleagues,  and  in  the  other  because 
a  person  who  was  not  an  officer  of  the  election  board  was  present  at  the 
counting  off.  For  such  trifling  informalities  the  votes  of  these  precincts 
were  thrown  out.  It  was  not  shown  that  there  was  any  fraud  either  in  the 
election  or  counting,  but  the  votes  of  the  precincts  were  thrown  out  on  these 
grounds.  By  this  ruling  a  Democratic  Assemblyman  was  counted  in  and 
the  political  complexion  of  the  New  York  Assembly  changed  thereby.  Cir¬ 
cumstances  alter  cases,  we  know,  and  it  may  be  all  right  to  reject  the  vote 
of  an  entire  precinct  for  a  trifling,  immaterial  informality,  in  order  to  ob¬ 
tain  thereby  a  political  ascendency  in  the  Assembty  of  New  York;  and  all 
wrong  to  throw  out  the  votes  of  entire  precincts  in  Philadelphia,  where  law¬ 
lessness  and  violence  prevailed  unchecked  ;  but  we  fail  to  see  how,  if  it  was 
light  in  the  one  case,  it  could  be  wrong  in  the  other. 

We  have  thus  met  every  point  presented  by  the  majority  of  this  commit¬ 
tee,  and  have  shown : 

First, — That  this  petition  complied  with  all  the  requirements  of  law,  and 
that  the  Senate  had  no  legal  power  to  refuse  to  draw  a  committee  in  the 
mode  directed  by  law. 

Second. — That  the  contestant  was  entitled,  by  the  Constitution  and  laws, 
to  a  committee  legally  drawn  to  try  his  averments  of  fraud. 

Third. — That  the  averments  excepted  to  as  vague  and  insufficient  were 
the  proper  subjects  of  scrutiny  in  the  legal  form,  and  not  by  a  partisan  com¬ 
mittee  unauthorized  by  the  Constitution  and  laws. 

Fourth. — That  the  averments  asking  to  have  the  vote  of  certain  precincts 
thrown  out  were  in  legal  form,  and  set  forth  reasons  for  throwing  out  the 
vote  of  said  precincts,  which  have  received  the  sanction  of  the  highest  legal 
tribunal  of  the  State. 

For  these  reasons  we  protest  against  the  exclusion  of  this  petition  as  ille¬ 
gal  and  unconstitutional,  and  offer  the  following  resolution  as  an  amend¬ 
ment  to  the  resolution  reported  by  the  majority  of  the  committee : 

Resolved,  That  while  some  of  the  specifications  in  the  petition  may  be 
indefinite  and  general,  yet  the  petition  is  in  the  usual  legal  form  and  is  suffi¬ 
ciently  specific  in  its  averments  to  put  the  sitting  member  upon  his  answer. 

JAMES  L.  GRAHAM, 
JAMES  KERR. 


SUPPLEMENTAL  REPORT. 


Mr.  Buckalew,  from  the  select  committee  to  whom  was  referred  the  peti¬ 
tion  of  Chas.  H.  Coxe,  and  twenty-nine  other  citizens  of  Philadelphia  and 
qualified  electors  of  the  First  Senatorial  district,  contesting  the  election  of 
Robert  P.  Dechert,  as  Senator  from  said  district,  submitted  a  supplemental 
report,  which  was  read  as  follows,  viz  : 

That  inasmuch  as  the  minority  of  the  committee,  after  making  a  report 
to  the  Senate  and  withdrawing  the  same,  by  leave,  for  the  purpose  of  cor¬ 
rection,  have  now  submitted  to  the  Senate  a  final  and  revised  statement  of 
their  views,  it  will  be  proper  for  the  Senate  to  adopt  a  resolution  that  the 
committee  be  finally  discharged. 

In  reporting  such  resolution,  however,  the  majority  of  the  committee  de¬ 
sire  to  submit  some  remarks  mainly  upon  points  of  objection  made  by  the 
minority  to  their  former  report.  This  seems  proper  in  order  that  the  action 
of  the  Senate  in  this  case  shall  stand  fully  vindicated  against  all  miscon¬ 
ception,  criticism  and  complaint. 

The  two  questions  examined  in  the  former  report  of  the  committee  were  : 

First ,  Is  the  petition  of  the  contestants  in  the  present  case  sufficient  ?  and 

Second ,  Does  the  Senate  possess  the  right  to  pass  upon  its  sufficiency 
and  to  refuse  upon  fair  grounds  of  legal  objection  to  send  it  to  a  commit¬ 
tee  for  trial  ? 

INSUFFICIENCY  OF  TUB  PETITION. 

The  first  sixteen  specifications  and  the  concluding  one  of  the  petition 
were  held  to  be  entirely  defective  because  they  do  not  particularize  or  de¬ 
scribe  the  false  voters  to  whom  they  refer,  nor  fix  their  number  with  pre¬ 
cision,  nor  state  the  causes  of  their  disqualification.  Surely  these  requisites 
in  averment  cannot  be  dispensed  with  if  an  intelligent,  fair  and  satisfactory 
trial  is  to  be  had  upon  a  petition ;  for  without  them  a  committee  cannot 
comprehend  the  real  grounds  of  complaint,  nor  a  sitting  member  whose  seat 
is  assailed  prepare  for  trial,  nor  an  investigation  be  properly  limited  in  time 
and  confined  to  the  particulars  which  require  examination. 

The  decision  of  the  Senate  in  1844,  in  the  Chapman  case,  and  of  the  elec¬ 
tion  committee  in  the  case  of  Diamond  vs.  Watt,  at  the  last  session,  were 
therefore  well  advised,  and  stand  upon  solid  grounds  of  reason  and  of  jus¬ 
tice;  and  that  those  decisions  were  expedient  and  politic  must  be  obvious 
to  every  one  who  considers  the  frequency  and  unsatisfactory  character  of 
recent  election  contests.  Indefinite  and  loose  averments  in  petitions  in¬ 
evitably  tend  to  produce  long  and  expensive  trials,  as  well  as  to  embarrass 
respondents  and  defeat  the  end6  of  justice. 

Taking  a  sample  of  averment  from  any  one  of  the  first  sixteen  specifica¬ 
tions  of  the  present  petition,  or  from  any  one  of  the  fifty-four  rejected  speci¬ 
fications  of  the  Diamond  petition,  we  have  a  complete  illustration  of  the 
soundness  of  these  general  views.  It  is  charged,  for  instance,  in  the  pre¬ 
sent  petition  that  in  one  division  of  a  certain  ward  the  election  officers  re- 
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ceived  the  votes  of  six  persons,  and  upwards,  who  were  not  legal  voters  of 
the  division,  and  that  those  votes  were  counted  and  reported  in  the  return 
for  Robert  P.  Dechert  for  the  office  of  Senator. 

Here  the  number  of  bad  votes  alleged  may  be  any  number  between  six 
and  the  whole  number  of  votes  returned  for  the  sitting  member  from  that 
division,  and  the  contestants  would  be  at  libertyr,  if  their  petition  were  sus¬ 
tained,  to  expand  or  contract  the  investigation  according  to  their  good 
pleasure,  in  that  and  the  other  fifteen  divisions  which  are  grouped  together, 
and  assail  the  whole  or  any  part  of  the  votes  received  by  the  sitting  mem¬ 
ber  therein.  How  could  the  sitting  member  prepare  himself  for  defense 
against  such  charges  as  the  above,  except  by  prolonged,  laborious  and  ex¬ 
pensive  inquiry  into  the  qualifications  of  all  the  voters  who  voted  for  him, 
in  the  divisions  assailed,  if  indeed  he  could  ascertain  exactly  who  they  were  ? 
And  if  he  should  wait  until  the  contestants  closed  their  evidence  there  would 
be  danger  that  neither  time  nor  the  pleasure  of  the  committee  would  per¬ 
mit  him  to  prepare  and  complete  his  defense.  His  case  might  be  hurried 
to  judgment  without  being  fully  heard. 

These  specifications  state  no  grounds  of  disqualification  against  the  voters 
referred  to.  Whether  they  were  minors,  foreigners,  non-residents,  non-tax- 
payers  or  persons  disqualified  for  any  other  particular  reason,  does  not  ap¬ 
pear,  and  is  left  wholly  to  conjecture. 

Put  the  most  notable  defect  in  these  specifications,  and  others  like  them, 
is  the  entire  absence  of  all  description  of  the  unqualified  voters  by  whom 
the  bad  votes  are  alleged  to  have  been  given.  By  nothing  which  appears 
in  the  petition  are  they  distinguishable  from  the  good  voters,  nor  is  the 
slightest  hint  given  by  which  their  names,  residence  or  occupations  can  be 
ascertained,  in  fact,  for  all  purposes  of  information,  these  specifications 
might  just  as  well  have  set  forth  that  an  unknown  number  of  unknown  per¬ 
sons,  disqualified  as  electors  for  some  unknown  reason,  had  cast  their  votes 
in  those  divisions  for  the  sitting  member.  A  fit  conclusion  to  such  aver¬ 
ments  would  be  a  request  that  the  power  of  the  State  and  the  officers  of 
the  Senate,  armed  with  due  process,  should  be  put  at  the  disposal  of  the 
contestants  to  enable  them  to  hunt  up  a  case  which  they  were  unable  to  set 
forth  in  their  petition  !  Under  such  forms,  therefore,  election  contests  would 
become  experiments  to  ascertain  whether  members  had  been  duly  elected 
to  their  seats,  and  not  judicial  investigations  of  specific  and  definite  charges. 
Oaths  to  petitions  could  then  be  easily  taken,  because  they  would  not  touch 
the  conscience  or  impose  much  of  moral  or  legal  responsibility;  and  the  peo¬ 
ple  would  have  no  such  security  as  the  law  requires  against  corrupt,  reck¬ 
less,  vexatious  or  frivolous  contests. 

REJECTION  OF  DIVISION  RETURNS. 

The  minority  of  the  committee  are  correct  in  their  statement  that  the 
judges  of  the  court  of  common  pleas  of  Philadelphia  have  held  that  whole 
division  returns  may  be  set  aside  or  disregarded,  in  election  contests,  for 
irregularities  and  misconduct  of  election  officers.  For  in  several  cases  in 
that  court  in  recent  years  decisions  have  been  made  to  that  effect  which 
may  well  challenge  controversy  and  complaint,  and  which  are  not  accepted 
or  acceptable  as  established  law.  The  committee,  in  their  former  report, 
stated  some  of  the  grounds  of  authority  and  reason  upon  which  they  denied 
the  authority  of  any  court  or  committee  to  sport  with  the  votes  of  the  peo¬ 
ple  honestly  given,  and  to  reject  them  (and  thus  to  change  the  results  of 
elections)  in  cases  where  election  officers  had  misbehaved  themselves,  or 
some  bad  votes  had  been  given  along  with  good  ones ;  and  they  need  not 
now  repeat  what  was  then  said  by  them.  It  is  their  firm  conviction  that 
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the  laws  do  not  authorize  and  that  public  opinion  will  never  sanction  the 
repudiation  of  honest  and  lawful  votes  from  election  returns  for  any  reason 
except  one  of  absolute  necessity. 

But  certainly  the  minority  of  the  committee  are  mistaken  in  supposing 
that  the  Supreme  Court  of  this  State  has  ever  “  sustained  ”  the  decision  of 
an  inferior  court  in  Philadelphia,  or  elsewhere,  in  rejecting  whole  divisions 
from  election  returns  in  cases  like  the  present,  or  “enunciated”  any  such  law 
“as  well  settled”  in  Pennsylvania.  On  the  contrary  the  only  expression  of 
opinion  from  the  judges  of  that  court  in  the  election  cases  of  1 868 — includ¬ 
ing  the  case  of  Mr.  Sheppard,  district  attorney — was  strongly  against  the 
doctrine  now  contended  for  by  the  minority.  The  majority  of  the  judges 
in  those  cases  held  that  thejr  could  not  reach  this  question  upon  certiorari , 
and  therefore  they  did  not  decide  it ;  but  it  is  unjust  to  them  and  contrary 
to  the  plain  record  to  assert  that  their  views  were  in  favor  of  this  odious 
power  of  judicial  nullifications  of  elections,  or  opposed  to  the  views  an¬ 
nounced  by  their  colleagues  thereon.  In  fact  the  fair  inferences  to  be 
drawn,  if  one  is  to  be  drawn  at  all  from  their  language,  is  to  the  contrary. 

Nor  is  there  any  foundation  for  the  assertion  that  the  Supreme  Court  has 
ever  approved  or  sanctioned  vague  averments  in  election  petitions,  such  as 
those  condemned  in  the  present  case  and  in  the  case  of  Diamond  vs.  Watt. 

It  must  be  added  that  decisions  by  the  court  of  common  pleas  of  Phila¬ 
delphia  upon  contested  municipal  elections  in  that  city,  are  not  authority  in 
cases  in  the  Legislature.  In  fact,  as  decisions  of  a  subordinate  court,  they 
are  not  authority  generally  in  the  courts  of  the  State,  aud  their  value  is 
simply  the  value  of  the  reasoning  they  contain.  Besides,  cases  of  contest 
in  that  court  are  under  a  peculiar  statute,  which  requires  decisions  to  be 
made  “  upon  the  merits,”  and  obviously  without  strict  regard  to  form.  Pe¬ 
titions  are  to  be  filed  within  ten  or  twenty  days  after  the  election,  and  the 
court  has  a  common  law  power  of  amending  them  at  all  times.  The  court 
can  appoint  an  examiner  to  take  testimony,  and  can  vacate  or  amend  its 
decrees.  Oases  in  the  Legislature  stand  upon  a  different  footing.  The’ pe¬ 
tition  is  ordinarily  to  be  presented  nearly  three  months  after  the  election, 
when  the  petitioners  have  had  ample  time  to  prepare  it  and  set  forth  fully 
the  grounds  of  contest  ;  the  election  committee  to  whom  it  is  sent  are  sworn 
“to  try  the  matter  of  the  petition,”  and  have  no  common  law  power  for 
amending  it ;  they  cannot  appoint  an  examiner  to  take  testimony,  nor  pro¬ 
perly  absent  themselves  from  their  legislative  duties,  nor  can  they  probably 
amend  an  erroneous  decision  which  the3r  have  made.  They  are  bound  to 
report  which  of  the  parties  before  them  had  the  most  legal  votes  at  valid 
elections,  and  when  an  election  is  invalid  to  order  a  new  election. 

Is  there  not,  then,  great  propriety  in  holding  that  Philadelphia  decisions 
in  election  cases  are  inconclusive  as  authority  in  legislative  contests,  and 
good  reason  also  for  declaring  the  necessity"  of  definite  averments  in  legis¬ 
lative  petitions,  and  for  denying  to  election  committees  all  power  to  set 
aside  division  returns  whereby  any  result  which  has  been  produced  by  the 
honest  votes  of  the  people  shall  be  changed  ? 

RIGHT  OF  THE  SITTING  MEMBER  TO  VOTE. 

The  minority  complain  that  the  appointment  of  this  committee  was  car¬ 
ried  by  the  vote  of  the  sitting  member,  and  that  he  had  no  right  to  vote 
upon  the  question.  Although  the  propriety  of  a  discussion  by  the  commit¬ 
tee  of  the  action  of  the  Senate  in  appointing  them,  may  be  considered  doubt¬ 
ful,  the  majority  feel  themselves  justified,  under  the  circumstances,  in  re¬ 
sponding  to  this  complaint. 
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The  precise  question  raised  by  the  minority  is  this  :  Has  a  sitting  mem¬ 
ber  a  right  to  vote  upon  preliminary  questions  in  a  case  where  his  seat  is 
contested  ?  By  law  his  name  and  that  of  the  Speaker  will  be  excluded  from 
the  box  when  the  committee  is  to  be  drawn  to  try  the  case,  but  the  law  does 
not  exclude  him  from  any  right  or  duty,  common  to  all  members  of  the  Sen¬ 
ate,  of  voting  upon  any  question  arising  prior  to  that  time  ;  nor  is  there  any 
such  exclusion  by  virtue  of  any  rule  of  the  Senate.  On  the  contrary,  un¬ 
der  the  Senate  rules  and  practice,  it  is  the  duty  of  every  member  present 
to  vote  upon  any  question  submitted  by  the  Speaker,  unless  specially  ex¬ 
cused  by  a  vote  of  the  Senate.  This  plain  statement  of  the  law  and  of  the 
existing  rules  and  practice  of  the  Senate  is  believed  to  cover,  completely, 
the  whole  question  raised  by  the  minority  in  their  report. 

But  it  is  said  that  by  the  general  principles  of  parliamentary  law  a  mem  - 
ber  is  excluded  from  voting  in  any  case  in  which  he  is  an  interested  party. 
Two  observations  are  to  be  made  upon  this  point :  First,  That  the  princi¬ 
ple  of  parliamentary  law  is  stated  too  broadly  ;  and  second,  that  it  can  have 
application  only  where  the  law  and  the  rules  and  practice  of  the  Senate  are 
consistent  therewith. 

The  parliamentary  law  does  not  exclude  a  member  in  all  cases  of  personal 
interest,  nor  does  the  law  and  practice  of  our  legislative  bodies.  By  the 
former  (it  may  be  affirmed  upon  the  highest  authorit}’)  the  interest  must 
be  a  direct  one,  separately  belonging  to  the  person  whose  vote  is  questioned, 
and  not  one  in  common  with  the  rest  of  the  citizens,  or  on  a  matter  of  pub¬ 
lic  policy;  it  must  be  separate  and  distinct  and  not  merely  enjoyed  by  him 
in  common  with  his  fellow  citizens.  {Mr.  Speaker  Addington ,  Hansard  (1) 
A'A.  1011 ;  Cushing ,  See.  1846.)  The  true  distinction  between  an  interest 
which  excludes  and  one  that  docs  not  was  stated  by  Mr.  Reverdy  Johnson, 
in  the  Stockton  debate  in  the  Senate  in  1866,  in  the  following  language: 
“He  who  has  a  personal  interest  with  which  the  interest  of  the  public  is 
not  combined  has  no  right  to  sit  in  judgment  in  any  case  involving  that  in¬ 
terest  ;  but  whether  he  has  a  personal  interest  or  not,  when  called  upon  to 
pass  upon  a  question  which  involves  the  public  interest  as  well  as  his  own, 
he  forfeits  his  duty  to  the  public  if  he  fails  to  vote.  Nothing  can  be  plainer 
than  that.” — {Congressional  Globe ,  first  session,  thirty-ninth.  Congress , 
page  1636.) 

The  committee  are  of  opinion  that  the  vote  given  by  the  sitting  member 
on  the  appointment  of  the  committee  raises  a  question  of  propriety  and  not 
of  power.  In  the  language  of  Mr.  Senator  Hendricks,  in  the  debate  above- 
mentioned  :  “  It  is  a  question  of  delicacy,  and  not  of  legal  or  constitutional 
right,”  with  which  we  have  to  deal,  and  its  decision  must  be  left  to  the  sit¬ 
ting  member  himself  and  to  the  Senate.  For  where  the  right  of  a  member 
to  vote  is  questioned  upon  insufficient  grounds  it  is  his  duty  to  assert  his 
right  whenever  his  constituents  and  the  public  are  interested  in  his  vote  ; 
and  where  the  question  is  doubtful  it  is  proper  that  his  right  should  be  de¬ 
termined  by  the  House  of  which  he  is  a  member  before  the  question  pend¬ 
ing  shall  be  voted  upon. — ( Cushing ,  sec.  1846.) 

In  the  present  case,  at  a  subsequent  stage  of  the  proceedings  after  the 
appointment  of  the  committee,  the  Senate  by  a  formal  vote  refused  to  ex¬ 
clude  the  sitting  member  from  his  right  to  vote,  and  he  himself  submitted 
to  the  Senate  the  reasons  which  induced  him  to  perform,  on  behalf  of  his 
constituents,  a  duty  which  the  Constitution  and  laws  had  imposed  upon 
him  as  a  member  of  the  Senate. 

The  practice  of  the  Senate  has  been  in  conformity  with  these  views.  Mr. 
Senator  Watt,  the  immediate  predecessor  of  the  sitting  member,  voted  upon 
all  preliminary  questions  involved  in  his  case  prior  to  the  drawing  of  the 


29 


committee  by  which  it  wa9  tried.  Mr.  8peaker  Penney,  at  the  session  of 
1864,  voted  to  continue  himself  in  the  chair,  and  determined  the  question 
of  his  continuance  by  his  own  vote ;  and  upon  several  occasions  a  member 
of  the  Senate  has  carried  his  election  to  the  Speakership  by  his  own  vote, 
without  objection  upon  the  ground  that  he  was  interested.  It  is  true  that 
in  1850  complaint  was  made  of  the  vote  by  which  Mr.  Speaker  Best  carried 
his  own  election  ;  but  the  principal  ground  of  that  complaint  was  that  he 
voted  against  his  own  party  friends,  and  combined  hi9  vote  with  the  votes 
of  the  opposition  to  elevate  himself  to  a  position  of  dignity  and  influence. 
It  is  also  a  recognized  right  of  members  to  vote  upon  all  questions  concern¬ 
ing  their  salary  or  compensation  as  members  of  the  Senate,  although  their 
interest  is  direct  and  unquestionable. 

Upon  the  whole,  the  conclusion  is  inevitable,  that  an  interest  which  dis¬ 
qualifies  a  member  from  voting  upon  any  question  must  be  not  only  direct 
but  independent  of  a  common  interest  of  the  Senate,  or  of  the  public  or 
his  constituents  in  his  vote,  and  that  in  the  present  case  the  act  of  Assem¬ 
bly  relating  to  contested  elections  defines  exactly  the  limitation  of  his  right. 
He  shall  be  excluded  from  the  committee  by  which  his  case  is  to  be  tried, 
but  no  further  limitation  is  imposed  upon  him. 

OBJECTIONS  07  THE  MINORITY. 

The  minority  are  quite  mistaken  in  supposing  that  this  committee  “  has 
assumed  the  power  of  rejecting”  the  petition  of  the  contestants.  The  com¬ 
mittee  have  no  power  of  decision,  and  have  assumed  none.  They  reported 
upon  the  matter  of  the  petition  pursuant  to  their  instructions,  and  recom¬ 
mended  to  the  Senate  the  adoption  of  a  resolution  wrhich  they  believed  to 
be  in  accordance  with  precedent,  law  and  justice;  but  the  only  decision 
made  in  the  case  has  been  made  by  the  Senate  itself  under  its  general  power, 
derived  from  the  Constitution,  of  judging  of  the  qualifications  of  its  own 
members. 

The  minority  are  also  mistaken  in  supposing  that  the  Chapman  case  does 
not  furnish  a  complete  precedent  for  the  action  of  the  committee  and  for 
the  decision  of  the  Senate  in  the  present  case.  They  assume  that  the  Chap¬ 
man  petition  (or  rather  the  second  one)  was  referred  to  a  select  committee 
“  mainly  on  account  of  a  defective  certificate,”  and  not  because  the  body  of 
the  petition  itself  was  insufficient  to  raise  a  proper  question  of  contest. 
There  is  nothing  in  the  record  of  that  case  to  justify  this  opinion.  On  the 
contrary  the  insufficiency  of  the  petition  is  set  forth  prominently  and  first 
in  order  in  the  report  of  the  committee,  and  the  defect  in  the  certificate 
would  seem  to  have  been  discovered  after  the  reference.  The  certificate  was 
signed  by  the  treasurer  of  Bucks  county,  but  his  official  bond,  on  file  in  the 
Auditor  General’s  office,  wras  found  to  be  irregular,  and  his  authority  to  cer¬ 
tify  the  petition  was  therefore  denied.  Be  this  as  it  may,  the  resolutions  re¬ 
ported  by  the  committee  and  adopted  by  the  Senate  declared  expressly  that 
the  petitions  were  “  not  in  due  form  of  law,”  and  for  that  reason,  as  well  as 
for  the  secondary  one  of  a  defective  certificate,  the  Senate  refused  to  draw 
a  committee  for  the  trial  of  the  case.  In  fact,  as  the  certificate  was  signed 
by  a  de  facto  officer,  acting  under  color  of  his  office,  it  is  by  no  means 
certain  that  the  objection  to  the  certificate  would  alone  have  produced  the 
decision  which  was  so  strongly  pronounced  by  the  Senate. 

The  minority  cite  the  act  of  1839  to  show  that  “like  proceedings  shall 
be  had  in  the  Senate  in  selecting  a  committee  of  such  House  by  lot”  as  are 
directed  by  the  same  act  “  in  case  of  a  contested  election  for  Governor.’ 
They  then  cite  the  provision  that  in  the  case  of  a  Governor  the  petition  shall 
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be  delivered  to  the  Speaker  of  the  Senate,  who  shall  immediately  give  in¬ 
formation  thereof  to  both  Houses,  and  such  petition  shall  be  laid  on  the 
table  without  any  question  being  taken  thereon  until  the  two  Houses  shall 
proceed  thereon,  which  proceeding  shall  be  as  follows,  etc. 

The  very  strange  and  unwarranted  conclusion  drawn  from  these  extracts 
by  the  minority  is,  that  the  Senate  can  take  no  action  on  a  petition  contest¬ 
ing  the  seat  of  a  Senator  after  it  is  presented  and  before  a  committee  is  to 
be  drawn.  It  is  true  that  a  petition  contesting  the  election  of  a  Governor 
is  to  be  laid  on  the  table,  and  no  question  to  be  taken  thereon  until  the  two 
Houses  shall  proceed  to  act  together  in  the  drawing  of  a  committee.  But 
this  provision  is  not  extended,  as  the  minority  suppose,  to  Senatorial  con¬ 
tests.  The  Senate,  ilin  selecting  a  committee  by  lot,”  is  to  proceed  as  in  the 
case  of  a  Governor,  but  is  not  inhibited  from  taking  prior  action  upon  the 
petition.  In  fact  the  minority  themselves  declare  that  the  Senate  can  take 
prior  action  upon  a  petition  and  reject  it  or  refuse  to  proceed  upon  it  for 
want  of  either  one  of  four  requisites  prescribed  by  the  act  of  1839. 

The  reason  of  the  difference  in  requirement  in  a  case  of  Senatorial  from 
one  of  Gubernatorial  contest  seems  to  have  been  overlooked.  It  is,  that 
the  Senate  has  constitutional  powers  for  judging  of  the  qualifications  of 
its  own  members,  but  has  none  whatever  for  judging  of  the  qualifications 
of  a  Governor.  Properly,  therefore,  in  a  Gubernatorial  contest  it  can  act 
only  in  conjunction  with  the  House,  and  strictly  under  the  directions  of 
the  statute. 

CONCLUSION. 

The  committee  will  conclude  with  a  few  observations  upon  the  general 
subject  of  contested  elections  in  the  Legislature.  These  have  become  fre¬ 
quent  in  recent  years,  and  it  must  be  admitted  have  not  been  without  re¬ 
proach.  The  Senatorial  cases  of  the  expulsion  of  Shugart  and  the  rejection 
of  Diamond,  in  particular,  were  not  satisfactory  to  public  opinion,  and  their 
justice  was  strongly  questioned  because  honest  votes  were,  in  each  of  those 
cases,  rejected  from  computation.  Similar  action  was  taken  in  deciding  the 
case  of  Thayer  vs.  Greenback,  by  a  committee  of  the  two  Houses,  in  18693 
In  the  opinion  of  the  committee  the  time  has  arrived  for  serious  considera¬ 
tion  of  this  general  subject  of  election  contests  and  for  the  introduction  of 
reform  in  the  action  of  election  committees  and  of  the  two  Houses  upon 
them. 

It  is  evident  that  the  number  of  these  contests  can  be  reduced  and  those 
which  are  had  shortened  and  cheapened  by  requiring  more  definite,  full  and 
exact  averments  in  the  petitions  which  are  presented  than  are  contained  in 
the  Philadelphia  forms.  Petitioners  should  be  required  to  set  forth  their 
whole  case  definitely  and  distinctly  in  their  petition,  so  that  full  notice  shall 
be  afforded  to  the  opposite  party  and  to  the  committee  of  the  facts  to  be 
investigated;  and  then  all  amendments  of  petition  or  answer  which  will 
widen  the  field  of  investigation  or  change  its  character  should  be  sternly 
refused.  The  petition  now  before  us  illustrates  in  a  striking  manner  the 
mischiefs  of  loose  pleading.  Under  it,  if  it  were  accepted  as  sufficient,  a 
trial  might  be  in  progress  for  many  months  at  very  large  expense  both  to 
the  city  of  Philadelphia  and  to  the  State,  withdrawing  nearly  a  fourth  part 
of  the  Senate  from  their  legislative  duties,  and  producing  much  of  scandal 
and  of  evil  excitement  of  the  public  mind,  all  perhaps  to  no  good  end,  to 
the  accomplishment  of  no  purpose  of  justice  to  individuals  or  of  improve¬ 
ment  to  popular  electors.  This  petition  was  obviously  an  experiment.  The 
power  of  the  State  was  sought  to  be  invoked  for  a  search  after  frauds  and 
irregularities  in  the  First  district,  by  the  exhibition  of  which  a  facile  or  im- 
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pressionable  committee  might  be  induced  to  cast  out  whole  division  returns 
and  thus  disfranchise  large  numbers  of  honest  voters  and  deprive  the  ac¬ 
tual  majority  of  the  district  of  the  representative  they  had  chosen  to  serve 
them  in  the  Senate. 

This  attempt  has  been  frustrated  by  the  prompt  and  judicious  action  of 
the  Senate,  which  was  strictly  conformed  to  precedent  and  to  law,  and  which 
the  committee  believe  will  have  a  salutary  elfect  in  the  future. 

It  only  remains  for  the  committee  to  submit  the  following  resolution  to 
the  Senate,  and  recommend  its  adoption  : 

Eesolved ,  That  the  committee  be  discharged. 


■ 


